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PREFACE 


The object of the piescnt work is two-fold It is designed, in the 
hist place, to piowde a short and, so fai as is consistent with 
brevity, sufficiently complete statement of the law of Bankruptcy 
and Bills of Sale In the second place it is intended to be a guide 
foi practical, e\ ei y-day use , a te\t-book which the lawjei or the 
accountant wffio has to do with Bankiuptcy ma\ keep at his elbow 

The decision to adopt the "ABC” arrangement was not 
arrived at without considciahle hesitation The idea was inspired 
by Mr Shew ell Coopei’s excellent " Piactical Notes on Company 
Law ” An attempt has been made to surmount the difficulties of 
alphabetical oidei by numcious cioss-icferenccs The work is 
in effect, its own index For example, undei the heading “ Forms ” 
there wall be found references to all the foims which are printed in 
various places thioughout the book 

The authoi has endeavouicd to explain the principles of Bank- 
ruptcy and Bills of Sale as cleailv as possible To deal lightly with 
this branch of the law w’ould be a task of extiaoidinaiy difficulty 
The one bright spot m a senes of dun-coloui ed pages is the origin 
and derivation of the term “Bankiupt,” w-hich the reader will 
find on p 40 Where the actual woids of an Act of Parliament 
aie of importance, the author has deemed it nccessan to set out 
entire sections, taking caie, of course, to explain then meaning 
by notes of decided cases 

Special attention has been paid to those blanches of the subject 
which are of every-day interest to charteied accountants As a 
result of his reseaiches the author has been enabled to supply 
practical notes on the accounts of a trustee in Bankruptcy, the 
preparation of Deeds of Anangement, and Statements of Affaus 
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PREFACE 


In dealing with the Accounts of Trustees he has derived great 
assistance from a lecture delivered to the Chaitered Accountants 
Students’ Society in 1906 by Mr H R Graves, A C A For some 
of the practical notes on Deeds of Arrangement he is indebted to 
a lecture by Mr W R L Tnckett, delivered to the Incorporated 
Accountants Students' Society m 1905 , while the prize essay of 
Mr A H Partridge on “ The Preparation of a Statement of Affairs,” 
read before the Chartered Accountants Students’ Society m 1905, 
has also been found most useful 

Foi many valuable practical suggestions he desires to thank Mr 
A E Tilley, F C A , of the firm of Singleton, Fabian, & Co , Staple 
Inn 

With regaid to cases, and the table of cases, it has only been 
possible, as a rule, to give one reference It is hoped, howevei, 
that the fact that the date is always given m the text will enable 

eiery case to be found by any reader who has a senes of repoits 
to hand 

Should any omission or mistakes be found, the authoi will be 
pleased to receive intimation thereof He will also gladly welcome 
any suggestions for the improvement of the work 


3 Brick Court, 
Temple 
June, 1908 


W VALENTINE BALL 
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Bankruptcy and Bills of Sale 


An “ABC” of the Law 


ABROAD (and see Foreigner). 

Debtor going By going abroad with intent to defeat or delay 
his creditors, a debtor may commit an act of bankruptcy (B A , 

1883, s 4) This is not the case, however, if the debtor’s permanent 
home is abroad (Ex p Brandon, In re Trench, 1884, 25 Ch D 500) 
Where a debtor resides abroad, the onus of proving that he is domi- 
ciled m England is on the petitioning creditor (Ex p Cunningham, 

1884, 13 Q B D 418) , (see fuither, Acts of Bankruptcy, p 16) 
Properly Abroad The “ property ” which vests in a trustee 

includes property situate abroad (s 168) , (see Callendei , Sykes & Co 
v Colonial Secretary, 1891, A C 460 , see also Property Divisible 
amongst Creditors, p 246 As to service of proceedings abroad, see 
R 195) 

ABSCONDING DEBTOR 

A debtor may in certain cases, after a bankruptcy notice or the 
presentation of a petition, be arrested if he has absconded or is 
about to abscond (see Control over Person and Property of Debtoi, 
p 91) For a debtor to abscond from England may also be an 
act of bankruptcy (see Acts of Bankruptcy, p 16) As to absconding 
with property, see Fraudulent Debtors, p 172 

ABSENTING, MEANING OF (See Acts of Bankruptcy, p 17 ) 
ABSOLUTE BILL OF SALE (See Bills of Sale, p 58 ) 
ACCOUNTANT 

Generally An accountant may be employed to assist a bankrupt 
in preparing his statement of affairs (B A , 1883, s 70 , R 326) 
For an outline of the duties of an accountant in prepanng a state- 
ment of affairs, see Statement of Affairs, p 302 An accountant's 
bill must be taxed, and the taxing master must be satisfied that the 
employment was duly authorised (B A , 1883, s 73) The account- 
ant must, on request of the trustee, deliver his bill to the proper 
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BANKRUPTCY AND BILLS OF SALE 


[A 


ACCOUNTANT (coni) 

officer for taxation If he fails to do this, he may forfeit his claim 
(see Rs 104-128) If the taxation has been made by a County 
Court Registrar, the Board of Trade may order it to be reviewed by 
a High Court Registrar Where an accountant is paid for assistance 
in the preparation of a scheme of arrangement, he may have to refund 
his fees to the trustee, owing to the relation back of the trustee’s 
title (see Title of Trustee, p 314) 

Accountant’s Charges Where the employment of an accountant 
has been duly sanctioned, and in the absence of any special arrange- 
ment with the official receiver or the trustee for a smaller amount, 
the following charges may be allowed — 

For preparing balance-sheet, investigating accounts, &c , 
principal's tune, exclusively so employed, per day of seven 
hours, including necessary affidavit 

Or such other sum as the Court may under special circum- 
stances order 

Chief clerk’s time 

Other clerk’s time, per day of seven hours 

These charges shall include stationery, except the forms used 

These charges are subject to reduction by agreement with the 
official receiver or the trustee, or to increase with the sanction 
of the committee of inspection and the official receiver 

ACCOUNTS. 

(1) Of Debtor : A debtor may be compelled to furnish a cash 
account, and also trading and profit and loss accounts (see Duly of 
Debtor, p 154) 

(2) Of Official Receiver Where a composition or scheme of 
arrangement is sanctioned, the official receiver must account to 
the debtor or to the trustee , and where there has been an adjudica- 
tion, and a trustee is appointed, he must account to the trustee 
The debtor or trustee, if dissatisfied with the account, may report 
the matter to the Board of Trade (R 336) One-sixth of the 
creditors may call upon the trustee or official receiver to furnish 

accounts (B A, 1890, s 17, R 315) (See further, Official 
Receiver ) 

(3) Of Trustee (see Accounts of Trustee), and as to accounts of 
trustee under a deed of arrangement, see Deed of Arrangement, p 119 
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A] BANKRUPTCY AND BILLS OF SALE 

ACCOUNTS (cont ) 

(4) Of Special Manager • As to the duty of special manager to 
account, see Manager, p 191 

(5) Where there is a Secured Creditor As to taking accounts 
where a creditoi holds a mortgage over property of the debtor as 
security, see Mortgaged Property , p 202 

(6) Rules as to : See generally Rs 285-296, which provide for 
{inter alia) the keeping of a record book (see Record Book) (R 285) , 
cash book (R 286) , them submission to the committee of inspection 
(R 287) , audit by committee (R 288) , audit by B T (R 289) , 
and accounts of joint and separate estates (R 293) 

ACCOUNTS OF TRUSTEE. 

{a) Generally 

(i) Account at Bank of England 

(u) Account at local bank 

(m) Trustee not to letam moneys of the banknipt 
(iv) Trustee’s pnvate account 

(v) Statements of accounts to creditoi s 

(6) Books to be kept by trustee, p. 4. 

(l) Generally 

(u) Trustee’s cash book 

(c) Audit of accounts, p 6 

(i) Audit by Committee of Inspection — 

Trading Account 
Cash book 

(n) By Board of Trade 
Generally 

Books sent to Board for six-monthly audit 
Books sent to Board for final audit 

(a) Generally 

(i) Account at Bank of England Every trustee must, as 
a general rule, pay the money received by him mto the Bankruptcy 
Estates Account at the Bank of England (B A , 1883, s 74 (3) ) 

(n) Account at a Local Bank Where it appears to the committee 
that for the purpose of carrying on the debtor's business, oi of 
obtaining advances, or because of the probable amount of the cash 
balance, or for any other reason, it is for the advantage of the 
creditors that the trustee should have an account with a local bank. 
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ACCOUNTS OF TRUSTEE (cont ) 

the Board must, on the application of the committee, authorise 
the trustee to make his payments mto and out of such local bank 
as the committee may select 

Such account must be opened and kept by the trustee m the 
name of the debtor’s estate , and any interest receivable in respect 
of the account is part of the assets of the estate 

The trustee shall make his payments mto and out of such local 
bank m the prescribed manner S 74 (4) 

In small bankruptcies, unless the Board of Trade otherwise 
orders, all payments are made into and out of the Bank of England 
(B R 273 (6) ) 

(ui) Trustee not to retain moneys of the Bankrupt If a trustee 
at any tune retains for more than ten days more than £50, or such' 
other amount as the Board in any particular case authorise him 
to retain, then, unless he explains the retention to the satisfaction 
of the Board, he must pay interest on the amount so retained m 
excess at the rate of twenty per cent, and can have no claim for 
remuneration, and may be removed from his office by the Board, 
and becomes liable to pay any expenses occasioned by reason of 
his default (s 74 (6)) 

The twenty per cent interest referred to in this subsection is 
payable to the estate of the bankrupt [In re Stms, Ex parte 0 R 
1907, 2 K B 36) 

(iv) Trustee’s Private Account No trustee in a bankruptcy, or 
under any composition or scheme of arrangement, shall pay any 
sums received by him as trustee mto his private banking account 
(B A 1883, s 75). 

(v) Statements of Accounts to Creditors The trustee or official 
receiver must, when so required by a creditor acting with the 
concurrence of one-sixth of the creditors, furnish a statement of 
account The person requiring the statement must, however, 
deposit a sum to defray the cost of furnishing and transmitting 
the accounts (B A , 1890, s 17) Again, any creditor who has 
proved his debt may apply for and obtain a copy of the accounts 
as shown by the trustee’s cash book up to date, on payment of the 
proper charges (B R 314) 

[ b ) Books to be kept by trustee 

(i) Generally The trustee must keep, in manner prescribed, 



BANKRUPTCY \\D BILLS OT S\LE 


5 


A] 


ACCOUNTS OF TRUSTEE (coni), (wde\, p 3) 
piopei books, m which he shall from time to lime cause to be made 
entiles or minutes of pioceedmgs at meetings, and of such other 
matteis as may be prescnbed, and any creditor of the bankrupt 
may, subject to the conti ol of the Court, personally 01 by his agent, 
inspect such books (B A , 1883, s 80) He must also keep a 
distinct account where he camcs on the business of the bankrupt 
(R 308) The Court will not allow the debtoi to inspect these 
books except in special circumstances (In ic Solomons , 1904, 
2KB 760, and seefuithei, Rccoid Book) 

(n) Trustee’s Cash Book 

The following iuIcs should be obscivcd m Milling up the cash 
book — 

(1) All entiles must be full and explicit 

(2 Petty expenses should be cntcicd m sufficient detail to 
show that no estimated chaigcs arc made, and vouchers 
should where possible be obtained 

(3) The actual dates upon which all moneys aic icccived on 

account of the estate should be shown 

(4) Payments out should be enleied as of the date when the 
cheques aie issued, except in the case of dividends, which 
should be enteied m one sum as of the date when the 
cheques aie leccived 

(5) All cash withdiawn fiom bank, whethci local bank or 
bankruptcy estates account, should be enteied on the 
leceipts side of the cash book in the '* Withdiawn fiom 
Bank” column, but not m the total column All 
payments into bank should be enteied on the payments 
side m the " Paid into Bank,” but not m the total column 

(6) In the case of any sale by pnvate conti act, the cash book 
should show the name, address, and occupation of the 
purchasei, and the mode in which the amount of the 
purchase money has been ai lived at 

(7) In the case of a sale by public auction, the gross proceeds 
must be collected by the tiustee, and entered on the 
receipts side of the cash book, and the auctioneer’s 
charges, after being duly taxed, should be entered on the 
payments side. 
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(c) Audit of accounts 

(i) Audit by Committee of Inspection . Trading account This is 
audited by the committee of inspection not less than once a month 
It must be verified by affidavit before submission to the committee, 
and must be certified by them (R 308 (2) ) 

Cash Book Tbs is audited by the committee not less than 
once m every three months The cash book entries must be 
supported by the production of the record book and vouchers, 
and must also be certified by the committee when duly audited 
Where there is no committee of inspection the accounts are sent 
direct to the Board The cash book is also audited by the Board 
of Trade on the expiration of every six months from the date of 
the receiving order, and forthwith on the final realisation and 
distribution of the estate (See Rr 287-289 ) 

(u) Audit by Board of Trade Generally Every trustee must, 
at such times as may be prescribed, but not less than twice m each 
year during bs tenure of office, send to the Board, or as they direct, 
an account of bs receipts and payments as such trustee (B A , 
1883, s 78 (1) ) 

The account must be in a prescribed form, and be made in 
duplicate, and must be verified by a statutory declaration in the 
prescribed form (t b ss (2) ) 

The Board of Trade must cause the accounts so sent to be audited, 
and for the purposes of the audit the trustee must furnish the Board 
with such vouchers and information as the Board may require, 
and the Board may at any time require the production of and 
inspect any books or accounts kept by the trustee {ib ss (3) ) 

When any such account has been audited, one copy thereof 
must be filed and kept by the Board, and the other copy is filed 
with the Court, and each copy is to be open to the inspection of 
any creditor, or of the bankrupt, or of any person interested [ib 
ss (4) ) The Bankruptcy Rules provide for a half-yeaily account 
and audit (R 289) , that an affidavit shall be filed where there 
have been no receipts since last audit (R 291) , for distinct accounts 
where the business of the debtor is earned on by the trustee (R 
308) , and that there must be distinct accounts where there are 
joint and separate estates (R 293) 



A] BANKRUPTCY AND BILLS OT SALE 7 

ACCOUNTS OF TRUSTEE (cont ), (index, p 3) 

Books, etc , sent to the Bom d for Si \-monthly A iidit The following 
books and documents must be sent to the Board on the six-monthly 
audit — 

(1) A complete copy of the cash book, with copies of the 
certificates of the committee of inspection 

(2) A summarised copy of the cash book containing only 
" Total ” and “ Bank ” money columns After the audit 
this is forwarded to the local court for registration 

(3) Affidavit by the trustee to u'hicli a tw'o-shilhng bankruptcy 
stamp is attached Sometimes the affidavit will state 
“ No receipts or payments ” 

(4) The trading accounts (if any) with voucheis and affidavits 

(5) Special Manager’s accounts (if any) with vouchers and 
affidavits 

(6) Receipts for cash paid 

(7) Allocaturs for taxed costs 

(8) Vouchers in support of assets realised, eg, auctioneer’s 
sale account and marked catalogue, if any 

(9) Record book 

(10) Bank pass book (where a local bank account has been 
authorised) and certificate of balance from the bank 
manager 

(11) Order on Bankruptcy Estates Account for payment to 
B T for audit fees on assets realised 

(12) A report on the position of the estate in the prescribed 
form 

(13) With the fust account only an office copy of the "front 
sheet ” of the Statement of Affairs, and also of Schedules 
B C F G and H attached thereto (For these copies 
a small fee is payable at the registrar’s office ) 

Books sent foi Final Audit The following additional books are 
to be sent in foi final audit — 

(1) Form of statement (or statements) accompanying notice 
of dividend 

(2) Form of statement accompanying notice of intention to 
apply for release 

(3) Creditors’ receipt for dividends 

(4) Formal application for release. 
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(5) Affidavit (having two-shilling stamp) verifying postage 
to pi escribed persons of intention to apply for release 

(6) Certificate of trustee and committee of inspection (if any) 
as to realisation of all reasonably available debts 

(Note If the trustee certifies that aU, the property has been 
realised this will not be required ) 

(7) Form of notice of lelease for insertion in the Gazette 

(8) Order on the Bankruptcy Estates Account to ciedit the 
Board of Trade with 2s. 6d per cent, on the assets realised 
and brought to credit 

(9; Statement of dividend or dividends declared, distinguishing 
between those claimed and those unclaimed 
(10) Cheques for unclaimed dividends (if any) 


ACT OF PARLIAMENT. 


The two principal Acts of Parliament which contain the law 
of bankruptcy are the Bankruptcy Act, 1883 (46 & 47 Viet c 52) 
and the Bankruptcy Act, 1890 (53 & 54 Viet c 71) R 353 of the 
Bankruptcy Rules, 1886 (which are to be lead as one with the lules 
of 1890) provides that " where no other provision is rnad» by the 
Act or these rules, the present law piocedure and piactice in 
bankruptcy matters shall so far as applicable remam in force ” 
It may therefore be necessary to occasionally refer to the older 
Bankruptcy Acts m order to ascertain the law 


ACTION (and see Stay of Proceedings after Bankruptcy) 

Against Debtor No action may be brought by a creditor against 
the debtor after the receiving order, except on terms and by leave 
of the court (see Receiving Order, p 262) 

By Debtor The fact that a debtor has biought fnvolous and 
vexatious actions may be a ground for refusing his discharge (see 
Discharge of Bankrupt, p 127) 

By Undischarged Bankrupt See Property Divisible amongst 
Ci editors, p 246 6 

By Creditor A creditor cannot sue for dividend (B A , 1883, 
s w;, or to enforce payment of a composition (R 211) 

By Trustee See Trustee, p 330, by trustee and bankrupt 
partners, see Partners and J oint Debtors, p 214 
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ACTION (coni) 

As to how far a right of action passes to the trustee m bankruptcy, 
see Propei iy Divisible amongst Cicditois p 245 
Against Trustee An action may be brought against a trustee 
for malicious prosecution under the Dcbtois Act (, Mittens v 
Foicman, 1888 58 L J Q B 40) 

Against Official Receiver As to actions against official receivers, 
see R 339 

ACTOR 

As to the appropnation of an actoi’s paj in bankruptcy, see 
Realisation of Piopcity, p 260 

ACTS OF BANKRUPTCY 
Generally 

(a) Conveyance oi assignment to tnistcc foi cicditois, p 10 

(b) Fiaudulcnt assignment of piopcity oi pait thcicof, p 11 

(c) Fiaudulcnt picf ci encc, p 16 

(d) Dcpaituig fiom oi lemavnng out of England , p 11 

(c) Allowing goods to icntatn in slid iff s possession foi twenty-one 
days p 17 

(/) Declai mg inability to pay debts, p 18 
(g) Non-compliance with a bankiuptcy notice, p 19 
(/i) Notice of intention to suspend payment, p 23 
(i) Undci s 5 of the Debtois Act, 1869, p 23 

Generally* An act of bankruptcy may be defined as the doing 
or omission to do something by a debtoi which enables a bankruptcy 
petition to be presented against him So far as subsequent dealings 
with the debtor’s property are concerned, the title of the trustee 
commences at the date of the first act of bankruptcy committed 
within three months before the date of the petition (See Title of 
Trustee, p 312 ) 

An act of bankruptcy may be a protected transaction within 
the meaning of s 49 (see Protected Transactions, p 253) 

As to what amounts to notice of an act of bankruptcy, see 
Protected Transactions, p 254 

The various acts or defaults upon which a petition may be 
presented against a debtoi are — with one exception (see paiag (e), 
infra , p 17) — set out in s 4 (1) of the B A 1883 This provides 
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that a debtor commits an act of bankruptcy in each of the following 
cases — 

(a) Conveyance or assignment to trustee for creditors 
If m England or elsewhere he makes a conveyance or assignment 
of his property to a trustee or trustees for the benefit of his creditors 
generally. 

Effect of subsection : Speaking generally, this subsection intends 
that if a man takes a step which makes it obvious that he is about 
to part with the control of his property, he shall become liable to 
bankruptcy proceedings It is not necessary that he should make 
an assignment of off his property, nor is it necessary for the court 
to enquire into the mtent with which he makes the assignment 
Certain words and phrases used in the subsection call for particular 
attention — 

(i) " Or elsewhere ” The words " or elsewhere,” which were 
first introduced into the statute 6 Geo IV c 16, make it 
plain that this particular act of bankruptcy may be 
committed anywhere So that if an Englishman were to 
go to France or Germany and execute an assignment 
within this section, this would be an “ act of bankruptcy ” 
(see per Cotton L J , m Ex p Blatn, In re Sawers, 1879, 12 
Ch D atp 532} 

(u) Conveyance or assignment " The “ conveyance or 
assignment” must, however, be one which is intended 
to operate according to English law A conveyance 
executed by a foreigner domiciled abroad in his own 
country would not be a conveyance or assignment within 
the subsection (Ex p Crispin , 1873, L R 8 Ch 374 
Although it was held in In reSpackman, 1890, 24 Q B P 
728, that the assignment, must be an assignment m the 
strict legal sense, yet it has since been held that an actual 
conveyance is not necessary , it is sufficient to make a 
declaration of trust (In re Hughes , 1893, 1 Q B 595) 
A debtor executed a deed by which he granted and assigned 
all his property (except leaseholds) to trustees on trust for 
realisation and division amongst all his creditors as m 
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bankiuptcy The same deed contained a declaration that 
he would stand possessed of all leaseholds in trust for and 
to convey the same as the trustees should from time to 
time dnect This was held to be a " conveyance or 
assignment ” within the meaning of the subsection, as it is 
the common practice of conveyancers to make a declaration 
of tiust of leaseholds, instead of assigning them to trustees 
The woids mean an assignment which is not limited to 
any particular creditois, c g , the trade creditors only 
{In re Phillips, Ex p Ballon, 1900, 2 Q B 329) The 
fact that a deed of assignment is unstamped and not 
legistered under the Deeds of Auangement Act, 1887, 
s 5, does not prevent its being given in evidence for the 
puipose of piovmg an act of bankruptcy {In icHolhnshcad, 
Ex paile Heapy, 1889, 6 Mor 66) 

Who may rely on this act of bankruptcy The act of bankruptcy 
defined by this section cannot be relied upon by every creditor 
Thus, a creditor who is party to the deed cannot rely upon it as an 
act of bankiuptcy {Bamfordv Baron, 1788, 2 T R 594, Ex p 
Stray, 1867, L R 2 Ch 374, Ex p Taylor, 1906, IK B 377, 
In re Mills, 1906, 1 KB 389) Neveitheless if the assent of a 
creditor to the deed has been obtained by fraud on the part of 
the bankrupt {In re Tanenberg, Ex p Perrier, 1889, 6 Mor 649) , or 
if the deed contains any provision which gives an advantage to 
one creditor over the others {Ex p Marshall, 1841, 1 M D andD 
575), it may be relied on as an act of bankruptcy by the creditors 
who are unfairly treated A creditor who is not bound by the 
deed is entitled to present a bankruptcy petition against the debtor 
founded on another act of bankruptcy, although the result may 
be that the deed will be avoided as against the trustee m the 
debtor’s bankruptcy In re Mills, ubi supra 

(6) Fraudulent assignment of property or part thereof 
If in England or elsewhere he makes a fraudulent conveyance, gift, 
delivery, or transfer of his property, or of any part thereof 
The first question which is likely to suggest itself on reading 
this definition of the second act of bankruptcy is, “ Why should 
a fraudulent transfer of property be an act of bankruptcy ? ” 
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Unless it is fraudulent in the sense that it is calculated to delay 
or defeat creditors, there is no very obvious reason why any creditor 
should be entitled to go to the court and say, " My debtor has 
assigned his property, and by doing so has put it out of his power to 
pay me Therefore I want to have him made a bankrupt ” The 
fact is, of course, that the word “fraudulent” as used m the section 
means fraudulent as against the creditors Fraudulent dispositions 
of property within the meaning of this section may be thus 
divided — 


( 1 ) Assignments fraudulent at common law or under 13 Eli z , 
c 5 


(n) Assignments either (a) of the whole or (b) of part of 
a debtor’s property, which are made fraudulent by 
bankruptcy law 


(i) Assignments fraudulent at common law or under the 13 Eliz. 
c 5 The statute of Elizabeth, which is really only declaratory 
of the common law (see per Lord Mansfield in Cadogan v Kennett, 
Cowp 434 , see also In re Lane-Fox, 1900, 2 Q B 509 , In re 
Holland, 1902, 2 Ch 360), evinced a desire on the pait of the 
legislature to suppress fraudulent transfers of property That 
act, which was passed “ for the avoydmg and abolysshmg of 
faigned, covenous, and fraudulent . gyftes, grauntes, and 
conveyances as well of landes and tenementes as 
of goodes and catels, recited that such gifts, etc , had theretofore 
been devised for the purpose of delaymg and hindering and 
defrauding creditors, and declared that “ every feoffment, etc , of 
lands, tenements, hereditaments, goods and chattels, or any of 
them and every bond, suit, judgment, and execution, 
made for any intent or purpose before expressed and declared, 
s be against that person, his heirs, executors, administrators, 
and assigns, whose actions, suits, etc , are or might be by such 

fraudulent proceedings m any wise disturbed, hindered, delayed, 
or avoided, utterly void ” 


The evil against which this old statute was directed can best 
e exp ained by a simple illustration Supposing a trader, who is 
arrymg on an extensive business in his own name, secretly assigns 
he whole concern, (lock, stock, and barrel,) to A , but still continues 
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to cairy on the business ostensibly in his own interest One day 
the tradei gets into difficulties, and on being sued says, " I have 
no money, no piopeity , all that you sec belongs to A ” He then 
produces an assignment to A According to the law as declared 
by the statute above set out, the court would be entitled to declare 
the assignment fraudulent and void The Act does not extend to 
conveyances and assurances which aie made bond fide and for good 
consideration , the law piesuming in such cases that the debtor’s 
estate will have received a sufficient quid pio quo which will be 
available for the creditors (See geneially as to fiaudulent 
assignments of this class Twyne’s case, 1601, 1 Sm L C 11th 
- Edn , p 1 ) 

(u) Assignments made fraudulent by bankrupt law This is one 
of the most important of the acts of bankruptcy which we shall 
have to consider It will be convenient to discuss the meaning 
of certain phrases which it contains 

"In England or elsewhcie ” These words must not be taken 
to imply that if a debtoi makes a fraudulent conveyance of any 
of his pioperty anywhere, he commits an act of bankruptcy. 
Inasmuch as execution can only be levied on propel ty at home, 
the conveyance or assignment of pioperty situated abioad will 
not tend to defeat or delay creditois That is the mischief against 
which the section is directed Nevertheless, a fraudulent convey- 
ance of English property may be made “ elsewhere ” than m 
England, if it is to operate according to English law ( See Ex p 
Crispin, 1873, L R 8 Ch 374) 

“ Fraudulent conveyance, gift, delivery, or transfer of Jus piopeity ” 
There have been so many cases dealing with the meaning of these 
words, that it would be impossible to deal with them all m the 
compass of this work The following principles may, however, 
be deduced — 

The assignment of the whole of a debtor’s property foi the benefit 
of one or more creditors, to the exclusion of others, is fraudulent, 
inasmuch as such an assignment must defraud the excluded 
creditors Worsley v De Mattos, 1758, 1 Burr 467 But for a 
man to sell ( Rose v Haycock, 1834, 1 A and E 460) or moitgage 
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all his property for a good consideration, is not fraudulent , for 
the simple reason that the creditors do not lose their security by 
such a transaction 


Mortgages or assignments • Further, an assignment by a trader, 
of all his property and effects for a present advance of part of their 
value is not necessarily an act of bankruptcy ( Pennell v Reynolds, 
1861, 11C B N S 713, Lomax v Buxton, 1871, L R 6C P 107) 
The true test of the validity of such a transaction is, Was the 
fresh advance to enable the debtor to continue his business, and had 
the lender grounds for believing that it would enable the borrower to 
do so ? {Ex p Johnson, In re Chapman , 1884, 26 Ch D 338 
Administrator of Jamaica v LasceUes de Mercado & Co , 1894, 
A C 135) In Exp Chaplin, In re Sinclair, 1884, 26 Ch. D 319, 
a trader who was m difficulties secretly assigned practically the 
whole of his property, the real consideration being the release by the 
assignor of a past debt, and a verbal agreement by him to pay the 
assignee s debts It was held that the assignment was an act of 
bankruptcy ‘ If persons will take fiom a man who is in difficulties 
a deed of this description, which has the effect of withdrawing, and 
is intended to withdraw, all the property of the debtoi from the legal 
process which his creditors have a light to enfoice against him, and 
bankruptcy ensues, the deed is void under the bankruptcy law 
It is fraudulent as well as void, whatever may have been the view 
of those engaged in the transaction, that it might have been the best 
mg for the debtor, or that it might afford an effectual way of 
paymg the creditors" (see also In re Htrth, Ex p the Trustee, 1899, 
* * B 612, In re Slobodmsky, Ex p Moore, 1903, 2 KB 517) 
assignment of a person's whole property for a bond fide 
a vance is not an act of bankruptcy, although exorbitant intei est 

1875* 32 ^L^y^) 1166111 0011(11110115 imposed {Harnsm v Cohen, 


** general the advance and the assignment must be 
of an ^ 0ra ^ eous » k ut a sum of money advanced upon the faith 

advanT 00 ^ pr ° miSe t0 V* a 01 wll be treated as an 
JS; of the bin of sde ( Hams T ft** 


Relation between amount of debt and yafne of property assigned : 
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The fact that the debt is much less than the value of the property 
which is advanced to secure it, does not prevent the assignment 
from operating as an act of bankruptcy The effect of such a 
transaction may be to put the property assigned out of reach of the 
bankrupt’s creditors {Smith v Cannon, 1852, 22 L J Q B 290). 
Nevertheless such disproportion does not necessarily make the 
assignment an act of bankruptcy {Hutton v Cruttwell, 1852, 22 L J. 
Q B 73) 

A colourable exception of part of a debtor’s property will not 
save an assignment which practically covers his whole property 
from being an act of bankruptcy {Worsley v De Mottos, 1758, 
1 Burr 467), the true test bemg Will the assignment, if acted on, 
notwithstanding the exception, produce insolvency ? ( Young v 
Waud, 1852, 8 Ex 221) 

Proof of fraudulent intention In considering whether an assign- 
ment is fraudulent or not, within the meaning of the subsection, 
it will be material to consider whether it is an assignment of the 
whole or.a part of the debtor’s property Where the whole of a 
man’s property is assigned, fraudulent intention is assumed as a 
matter of law , whereas if only a part is assigned, the person who 
is relying upon the assignment must prove fraud in fact 

Assignment of part of debtor’s property Assi gnm ents of part 
of a debtor’s property mostly consist of fraudulent preferences 
Debtors who make this kind of assignment are much more numerous 
than those who assign all their property It has been laid ddwn, 
however, that such an assignment is fraudulent when made in 
contemplation of bankruptcy and with a view to preferring 
particular creditors {Devon v Watts, 1779, 1 Doug 88, Edwards v 
dyn, 1859, 28 L J Q B 350, BiUs v Smith, 1865, 34 
L J Q B 68) 

Effect of defective deed A deed may be an act of bankruptcy 
although it is imperfectly executed {Ex p Snowball, In re Douglas, 
1872, L R 7 Ch 534) or revocable ( Brittain v Brown, 1871, 24 
L T 504) As already indicated, the want of a stamp will not 
prevent a deed being given m evidence as an act of bankruptcy 
(seep 11 , supra) 
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(c) Fraudulent preference If in England or elsewhere he 
makes any conveyance or transfer of hts properly , or any part thereof, 
or creates any charge thereon which would, under this or any other 
Act, be void as a fraudulent preference if he were adjudged bankrupt 

(See Fraudulent Preference ) 

(d) Departing from or remaining out of England If, 
with intent to defeat or delay hs creditors, he does any of the 
following things — namely, departs out of England, or being out 
of England, remains out of England , or departs from hts dwelling 
house , or otherwise absents himsdf , or begins to keep house 

( 1 ) Generally • This act of bankruptcy is to be distinguished 
from those already considered by reason of the fact that the person 
relying upon it must prove the mtent to defeat or delay creditors 
The fraudulent intention is in other cases inferred from the act 
itself Where, however, a debtor knows that the necessary 
consequence of his going abroad will be to defeat or delay ceitain 
creditors, he will be held to have gone abroad with that intention 
[Ex p Goater, In re Finney, 1874, 30 L T 620), although there 
has been no actual delay of any creditor [Williams v Nunn, 
1809, 1 Taunt 270 , Rouch v Great Western Railway Co , 
1841 1 Q B 51) 

(n) Proof of mtent essential As was said by Bacon, C ] , m 
Ex p Coates, 1877, 5 Ch D 979, “ It is the very gist and essence 
of the Bankruptcy Act, that creditors who claim the benefit of 
these severe and almost criminal provisions of the law cannot have 
that benefit unless they strictly comply with the terms of the 
Act The fact of the debtor having departed from his dwelling 
house in itself announces nothing He may have gone to bury 
his wife, or to a meet of foxhounds ” In that case the petition 
was dismissed because it did not allege the mtent 

Everything depends upon the intention with which a debtor 
departs out of England Thus the action of a domiciled Englishman 
m leaving England after the service of a writ would be much more 
suspicious than that of a foreigner leaving England to return to 
his own country (Ex f Crispin, 1873, L R 8 Ch 374) Similarly, 
where a domiciled Englishman had his permanent home abroad, 
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no intent to defeat or delay can be inferred from his remaining 
abroad {Ex p. Brandon, In re Trench , 1884, 25 Ch D 500) 

(m) Meaning of “ absenting ’ ’ Absenting, unless it be from the 
place of abode oi place of business, or to avoid a ci editor, is not an 
act of bankruptcy {Bemascom v Farebr other, 1830, 10 B & C 549). 
The mere fact that a trader fails to keep a promise that he will call 
and pay at a specified time is not sufficient evidence of “ absenting,” 
unless there is intent {Ex p Meyer, In re Stepliany, 1871, L R 7Ch 
188) As to the meaning of the words “ otherwise absenting 
himself,” see Bayley v Schofield, 1813, 1 M & S 338 A debtoi 
absents himself if he makes it difficult for creditors to ascertain his 
whereabouts by secretly changing his abode and assuming an alias 
{In re Aldersmi, Ex p Jackson, 1895, 1 Q B 183) 

(iv) "Keeping house” With regard to “keeping house,” 
it would be sufficient to show that the debtor had given orders 
that he was to be denied to creditors or others, and that a creditor 
was m consequence denied But a creditor could not say he was 
denied if the debtor refused to see him at an unreasonable hour 
{Exp Hall, 1 Atk 202) 

{e) Allowing goods to remain in sheriff’s hands for 
twenty-one days A debtor commits an act of bankruptcy if 
execution against him has been levied by seizure of his goods under 
process in an action in any court, or m any civil proceeding in the 
High Court, and the goods have been either sold or held by the sheriff for 
twenty- one days 

Provided that where an interpleader summons has been taken out 
in regard to the goods seized, the time elapsing between the date at 
which the summons is taken out and the date at which the sheriff is 
ordered to withdraw, or any interpleader issue ordered thereon is 
finally disposed of, shall not be taken into account m calculating such 
period of twenty-one days (B A 1890. s 1 ) 

(l) Generally • This act of bankruptcy appears to ment a few 
words of explanation It is obvious that if a debtor is m such 
financial straits that he must allow himself to be “ sold up ” m 
order to satisfy a debt, he proclaims his insolvency to the world. 

3 — (*494) 
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If his goods are seized by the sheriff, it is an act of bankiuptcy 
to allow the sheriff to hold the goods for twenty-one days Some- 
times when the sheriff seizes, there is a dispute as to whether the 
goods really belong to the debtor In these circumstances there 
are what are termed " interpleader " proceedings, that is to say, 
the court may be asked to say in whom the title to the goods really 
vests 


In reckoning the period of twenty-one days, the day on which 
the sheriff takes possession is not to be considered (Ex p Hash reft, 
In re North, 1895, 2 Q B 264) There is no repetition of the act of 
bankruptcy at the expiration of each such period, a separate 
seizure being necessary (In re Beeston , 1899, 1 Q B 626) 

(u) What is a “ sale ” It is doubtful whether a private sale of 
the goods by the debtor to the creditor, after seizure by the sheiiff, 
constitutes a seizure and sale within this section (see per Mdhsh, 
L J , m Exp Pearson, In re Mortimer , 1873, L R 8 Ch 667) 
It seems, however, that a private sale by the sheriff to the execution 
creditor would constitute an act of bankruptcy (Ex p Vittars, In re 
Rogers, 1874, L R 9 Ch 432) in spite of s 145 (q v p 294) It is to 
be observed that the sale need not be by the sheriff It is sufficient, 
however, if the sheriff seizes the goods and they aie sold by the 
debtor to the cieditor, who ie-se]]s them (c f Exp Pern son, In ie 
Mortimer , supra, which was decided under the B A , 1869) (See 
Execution Ci editor , and Sheriff ) 


(/) J/ /te files m the court a declaration of Ins inability to pay hts 
debts, or presents a bankruptcy petition against himself 


W Generally This act of bankruptcy is not to be confused 

fh J < see P 41 " <*) ™fra) It is obvious 

that if a debtor files a declaration of his inability to pay his debts 
he gives notice to persons who are likely to deal with him that he 
A , dedarabon must > according to Rule 135, be 

reemtr n ^ 5 ]UStlCe ° f &e P eace > « official 

,7,1 r T T ° f The of the declaration 

LT?* ImT H ? d ? Vered t0 P r °P er officer with intent 

8 C P 672^ 7 {RmKf ° rd V Mmle > 1873 ’ L * R 
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although he has equitably assigned his judgment {In re Palmer , Ex p 
Bruns, 1898, 1 Q B 419) Any creditor may found a petition on 
this act of bankruptcy, the right not being limited to the creditor 
who issued the bankruptcy notice (Ex p Dearie, In ie Hastings, 
1884, 14 Q B D 184) The liquidator of a company must issue a 
notice m the name of the company {Companies Act, 1862, s 95) 


(u) Effect of section Stated quite shortly, the effect of this 
section is that if a man has had a judgment obtained against him 
for any sum which he cannot pay, he may be made bankrupt, 
unless he satisfy the court that he has a counterclaim which equals 
or exceeds the amount of the judgment debt 


(m) “ Final judgment ” A 11 final judgment” is any judgment 
upon which the creditor may issue execution {Ex p Woodall, 1884, 
13Q B D 479) It may be mentioned that execution in this 
connection means the seizure and sale of a man’s furniture and 
effects m order to satisfy the judgment debt The words are 
construed strictly, so that no bankruptcy notice can be founded 
upon a consent order to pay taxed costs in an action foi specific 
performance [Ex p Schmitz, In re Cohen, 1884, 12 Q B D 509), noi 
upon an order dismissing an action for want of prosecution, and pay* 
mentof costs by plaintiff {In re Riddell, Ex p the Earl of Strathmore, 
1888, 20 Q B D 512), nor upon an older made under s 12 of the 
Arbitration Act, 1889, enforcing an award {In re a Judgment Debtor, 
1907, 23 T L R 215) " To constitute an order a final judg- 
ment, nothing more is necessary than that there should be a 
proper lifts contestaho and a final adjudication of it between the 

? e !l Lord Ester in In re RtddeU > Ex i> EM of Strathmore, 

’ « " U 512, 514) , and where an order for the payment 

of money forms part of a judgment, which is m itself final, it 
“ n °tp° sslbIe to divide the judgment into two parts, and say 
hat the one part is and that the othei is not final {Ex p Moore, 
lu re Fatthfull, 1885, 14Q B D 627) Thus m an action for disso- 
ution of partnership, an order was made for dissolution and 
enquiry as to the division of property It was also ordered that 

^, d , efe ° dant . sh 1 0dd i P a y the plaintiffs’ taxed costs This was 
0 e a lodgment ( In re Alexander, 1892, 1 Q B 216) 
" herc the credjtor lssues execution for the judgment debt without 
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costs, this is a final judgment, having legard to Or 42, r 18 of 
the Rules of the Supieme Couit (In ie G ] , Ex p 0 R , 1905, 
2KB 678) 

(iv) What is a stay of execution . In effect, a stay of execution 
serves to raise the question whethei the amount of the judgment 
debt is really due That is why a stay opeiates to prevent the 
issue of a bankruptcy notice It often happens that when the 
sheriff makes a levy for the pui poses of an execution, a third person 
comes forward and claims that the goods are his property In 
such a case the sheriff must interplead Where goods taken m 
execution are claimed by a thud party, and an intei pleader older is 
made, under which the shenff withdraws, “execution has been 
stayed,” and a notice cannot issue (Ex p Fold, 1886, 18 Q B D 
369) Nor can a notice be served when an intei pleader summons is 
pending (In re Fellows, 1895, 2 Q B 521), (but see line a Debtoi, 
Ex p Smith, 1902, 2 KB 260) A garnishee order nisi obtained 
by a judgment creditor is not a stay of execution so as to pi event 
the issue of a valid bankruptcy notice (In re H B , 1904, 1 K B , 94 
See also In re Connan, Ex p Hyde, 1888, 20 Q B D 690) 

(v) Valid bankruptcy notice * A notice may only issue for the 
amount for which the creditor is entitled to issue execution (In ie 
Child, 1892, 2 Q B 77 , In re Follows, 1895, 2 Q B 521) Two 
judgments cannot be included in one notice (In re Low, Ex p Central 
Argentine Goldfields Co, 1891, 1 Q B 147) , and if two judgments 
are included, the court will not allow the notice to be amended 
by striking out one judgment (In ie a Debtor, 1907, 23 T L R 169) 
If the judgment is against seveial peisons jointly, a notice may 
issue against one of the judgment debtoi s without including the 
others (In re Low, Exp Gibson, 1895, 1 Q B 734) (As to the issue 
of a notice on a judgment debt foi which a bill has been accepted, 
see In re a Debtor, 1908, 1 K B 344 ) See further, Bankruptcy 
Notice , as to time for serving notice, see Time 

(vi) Against whom a bankruptcy notice may issue A notice cannot 
be issued against a married woman on a judgment recovered against 
her separate estate (Ex p. Lester, In re Lynes, 1893, 2 Q B 113) , 
nor can a notice be issued against an infant (In re Beauchamp Bros , 
1894, 1 Q B 1) A notice may be served on a partnership film 
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in the firm’s name, having regard to s 115 of the B A , 1883 [q v 
post, p 216) (As to a firm which has been dissolved, see In re 
Wenham, Ex p B attains, 1900, 2 Q B , 698 ) 


(vn) Forms relating to bankruptcy notices. 

Request for Issue of Bankruptcy Notice — (No 5 ) 

In the [High Conrt of Justice] 

In bankruptcy 

1 I, C D , of , hereby request that a bankruptcy notice 

be issued by this Court against [here insert name, description, and address of 
judgment debtor ] 

2 The said A B has for the greater part of the past six months resided 

at [or earned on business at ] within the 

distnet of this Court [or, as the case may be, following the terms of section 95 of 
the Act] 

3 I produce an office copy of a final judgment against the said A B 

obtained by [me] in the Court on the day 

of 

4 Execution on the said judgment has not been stayed 

Dated this day of 188 

C D , judgment creditor 
or, 

[E F , solicitor for the judgment creditor ] 

Note —Where the debtor resides at a place other than his place of business, 
both addresses should be inserted 


Bankruptcy Notice (No 6 ) 


To A B [or A B & Co ] of 


[Title ) 


Take nohee that within [seven] days after service of this notice on you, 
excluding the day of such service, you must pay to C D , of , the 

r- i-i , , , claimed by him as being the amount dne on a final 
judgment obtained by him against you m the Court, dated 

nr rjum uL , a t ’ ^hereon execution has not been stayed, or you must secure 
«l f0r th f sa > d , su “ to satisfaction or the satisfaction of the 
« r?nU^r^? USt 2 16 9° u , rt that yoo have a counter-claim, set-off, 
t, im against C D which equals or exceeds the sum claimed by 

obtained ^° U Cou ^ d n °t set U P Jn the action m which the judgment was 


Dated this 


dav of 


188 


By the Court, 
Indorsement of Notice 


Registrar 


You are specially to note , — 
ar SJrJSfST ° f 5 0mplyin e TOt h the requisitions of this notice 

however, you have a counter-claim, set-off, or cross demand which 
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equals or exceeds the amount claimed b l CD in respect of the judgment, and 
which you could not set up in the action m which the said judgment was 
obtained jou must within days apply to the Court to set aside this 

notice by "filing with the Registrar an affidavit to the abo\ c effect 
[lYaiiie and add) css of sohcitoi suing out the notice] or 
This notice is sued out by [C D ] in person 

(h) Notice or intention to suspend payment If the dtbtoi 
gives notice to any of Ins crcditois that he has suspended, o> that he 
is about to suspend, payment of Ins debts 

A declaration of inability to pay debts may amount to an act of 
bankruptcy under this subsection (Crook v Motley, 1S91, A C 
316) The notice need not be a notice of permanent stoppage of 
payment for a notice of temporarj suspension of pa} ments dc facto, 
whether in circumstances which might make it possible to resume 
them, or in circumstances which might make that impossible is 
sufficient to constitute an act of bankruptcy (ib pn Lord Selbome, 
at p 319) Each of the following announcements has been held 
to amount to an act of bankruptcy “Being unable to meet 
my engagements as they fall due I invite } our attendance at the 
Guildhall Tavern on Wednesday next at 3 pm, when I will 
submit a statement of my position for your consideration and 
decision” (Ciook v Morley, supra) “I am soiry to inform 
you that from m}' losses I find myself in difficulties I 

therefore consider it my best plan to call a meeting of my ci editors 
Hopmg for your forbearance” (In ie Selwood, Ex p Dash, 
1894, 1 Mans 66) On the other hand, it was held not to be an 
act of bankruptcy where the debtor's solicitors w-rote “ We think 
it well to repeat what wre stated to you at our interview, that a 
receiving order will be applied for immediately execution is issued " 
(Hill’s Trustee v Rowlands, 1896, 2 Q B 124) A notice under tlus 
section may be given orally (Ex p Nickoll, In re Walker, 1884, 13 
Q B D 469) to a single creditor, but it must be one that means that 
the debtor intends to deal with his creditors collectively, and not 
merely with one or more individuals (In re Scott, 1896, 1 Q B 619) 

(i) Under s 5 of the Debtors Act, 1869 Wheie under s 5 of - 
the Debtors Act, 1869, applications made by a judgment cieditoi to 

a court for the committal of a judgment debtor, the court may 
decline to commit, and may make a receiving order In such a case 
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the judgment debtor is deemed to have committed an act of 
bankruptcy (B A , 1883, s 103 (5) , see Receiving Older, p 266). 

ADJOURNMENT. 

The court has general power to adjourn bankruptcy proceedings 
on terms (B A , 1883, s 105) A public examination (see Rs 187- 
189) , an application for adjudication [In re Thtnlrn, 1895, 1 
Q B 724) , and a meeting of creditors (see Meetings of Crcdtlois, 
p 194) may be adjourned As to adjournment of petition, see 
Petition, p 224 

ADJUDICATION (and see Annulment of Adjudication). 

(l) Generally 

(u) Adjournment of application 
(m) Notice to debtor 

(iv) Where debtor has absconded 

(v) On failure to make out statement of affans 

(vi) Adjudication on application of debtoi 

(vu) Notice and application of debtoi 
(vm) Forms relating to order of adjudication 
(ix) References to other forms 

(l) Generally . Where a receiving order is made against a debtor, 
then [a) If the creditors at the first meeting or any adjournment 
thereof by ordinary resolution resolve that the debtor be adjudged 
bankrupt , or ( b ) If they pass no resolution , or (c) If the creditors 
do not meet , or [d) If a composition or scheme is not accepted 
or approved in pursuance of the B A , 1883, within fourteen days 
after the conclusion of the examination of the debtor, or such 
further time as the court may allow, the court must adjudge 
the debtor bankrupt Upon such adjudication the property 
of the bankrupt becomes divisible amongst his creditors and vests 
in a trustee (B A , 1883, s 20 (1) ) 

As to the nght of a landlord to rent due after adjudication, see 
Landlord and Tenant, p 186 

As to the resolutions which may be passed where adjudication 
is resolved on, see Meetings of Creditors (F. No 87), p 194 
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(u) Adjournment of application : On application made, the 
court must make the order, unless good reason is shown for an 
adjournment {In re Thurlow, Exp 0 R , 1895, 1 Q B 724) The 
official receiver may appeal against the refusal or adjournment of 
an application for adjudication made by him {Ex p 0 R , In re 
Reed, Bowen & Co , 1887, 19 Q B D 174) 

(in) Notice to debtor Notice of intention to apply for an order 
of adjudication should, as a general rule, be given to the bankrupt, 
though such notice is not necessary {In re Ponsford, 1904, 2KB 
704) 

(iv) Where debtor has absconded When the official receiver 
satisfies the court that the debtor has absconded, or that the debtor 
does not intend to propose a composition or scheme, the court 
may, on the application of a creditor or of the official receiver 
make an order of adjudication (B R 191) 

(v) On failure to make out statement of affairs The court 
has power under s 16 (3) of the B A , 1883, to make an order of 
adjudication against a debtor who fails to make out his statement 
of affairs in proper time 

(vi) Adjudication on application of debtor : At the time of 
making the receiving order, the court may, on the application 
of the debtor himself, adjudge him bankrupt Such an application 
may be made orally and without notice (B R 190) 

(vn) Notice and date of adjudication Notice of every order 
of adjudication, stating the name, address, and description of the 
bankrupt, the date of the adjudication, and the name of the court 
by which the adjudication is made, must be gazetted and advertised 
m a local paper The date of the order is, for the purposes of the 
Bankruptcy Act, the date of adjudication (B A , 1883, s 20 (2) ) 

(vm) Forms relating to adjudication 

(a) Form of Application for Adjudication after Resolution for Bankruptcy 

(No 52 ) {Title ) 

The official receiver of the estate of the above-named debtor hereby reports 
to the Court — 

That at the first meeting of the creditors of the said debtor , held 

at , on the day of 188 , 

the following resolution was passed — 
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" That , the above-named debtor, shall bo adjudged 

bankrupt, and that the official receiver do apply to the Couit to make the 
adjudication ” 

(a) [“ Thai the debto i has, in writing, consented to be adjudged bankt upt ”] 

And the official receiver, accordingly, m pursuance of the piovisions of 
section 20 of the Bankruptcy Act, 1883, makes application to the Court to 
adjudge the said debtor bankrupt 

Dated this day of 188 

Official Rcccivci 

(b) Form of Notice to Dcbtoi of Intended Application foi Adjudication 

{No 49) [Title) 

Take notice that, on behalf of the official receiver, application will be 
made to the Court sitting in bankruptcy, at on 

day, the day of 188 , at o’clock in 

the noon foi an Order adjudging you, the above-named 

bankrupt 

[Here slate the gtounds on which the application will be made ] 

And further take notice, that leave has been obtained to serve yon with 
short notice of this application 

Dated this day of 188 

To the above-named 


(c) Foi m of Oidei of Adjudication (No 55 ) 

(Title ) 

Pursuant to a petition, dated against [heic mscit 

name, description, and addiess of debtoi ] on which a receiving order was made, 
on the [dale], and on the application of [heic tnseit " the official teceivci " or 
‘ the debtor himself," or A B of a cicditoi\, and on 

an d hearing it is ordcied that 

the debtor be and the said debtor is hereby adjudged bankrupt 

Dated this day of 188 

By the Couit, 

Registrar 

Whereas, pursuant to a petition dated 

against A D a receiving order was made on the [date] And whereas it 
appears to the Court that at the first meeting of creditors held on the [ date 1 , 
(or at an adjournment of the first meeting of creditors) at 
T . . ; *t dul y resolved that the debtor be adjudged bankrupt 

bankrupt^ ^ at de ^ tor ke and the said debtor is hereby adjudged 

Dated this day of 188 

By the Court, 

Registrar 


(ix) References to other forms See also the following foi ms 
appended to the Bankiuptcy Rules No 51, Application foi 
Adjudication under s 16 and R 191 , No 53, Application for 
Adjudication , no quorum , summary admimsti ation , No 54, 
Application for Adjudication where no quotum at adjourned 
meeting , No 55 A, Order of Adjudication after Receiving Order 
under s 103 of the B A ,1883 
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Cross references As to composition or scheme before and after 
adjudication, see Composition or Scheme of Arrangement, p 78 

ADMINISTRATION ORDERS. 

( I ) Generally 

( II ) Creditors subsequent to the order. 

(m) Execution to enforce administration, p 28 

(iv) Remedies of creditors 

(v) Default by debtor 

(vi) Priority of payments. 

(vii) Discharge of debtor 

(vm) Index to rides 

(i) Generally Where judgment has been obtained m the County 
Court, and the debtor is unable to pay the amount iorthwith, and 
alleges that his whole indebtedness amounts to a sum not exceeding 
£50, the County Court may order the estate to be administered 
and provide for the payment of the debts by instalments or other- 
wise, either m full or to such an extent as the court thinks 
practicable, and subject to any conditions as to future earnings 
or income which the court may think just (B A , 1883, s 122 (1) ) 
The order is not made invalid by the debts bemg m fact found to 
exceed £50, but in that case the court may set aside the order 
{tb (2) ) The County Court judge has power to transfer the 
proceedings to another court {ib (3) ) Notice of the order is 
sent to each creditor {ib (9) ) , and any creditor, on proof of his 
debt before the registrar, may be scheduled as a creditor to the 
amount of his proof {ib (10) ) 

Any creditor may m the prescribed manner object to any debt 
scheduled, or to the manner m which payment is directed to be 
made by instalments {ib (11) ) 

(n) Creditors subsequent to the order Any person who after 
the date of the order becomes a creditor of the debtor, shall, on 
proof of his debt before the registrar, be scheduled as a creditor 
of the debtor for the amount of his proof, but shall not be entitled 
to any dividend under the order until those creditors who are 
scheduled as having been creditors before the date of the order 
have been paid to the extent provided by the order {ib (12) ) 
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As to whether an agreement to assign after-acquired pioperty 
constitutes the assignee a secured creditoi, see Secured Ci editor, 

p 288 

AGENDA AT CREDITORS' MEETING (S ec Meetings of Ci editors ) 
AGENT. 

The agent of a bankiupt must surrender the bankrupt’s pioperty 
to the trustee on pam of committal for contempt (see Trustee, p. 334). 
Property held by a man as agent or factor cannot be seized m his 
bankruptcy (see Property not Divisible amongst Cicditois , p 250) 

ALIEN (and see Abroad ; Foreigner , Petition , Bankrupt) 

An alien may present a petition if he can sue for the debt (see 
Petition, p 219) 

ALIMONY. 

Instalments of alimony accruing due before i ecei vmg order are 
not provable in the husband’s bankruptcy (Ken v. Kert, 1897, 
2Q B 439) 

ALLOWANCE TO BANKRUPT. 

In certam circumstances an allowance for maintenance may 
be made to a bankrupt (see Trustee, p 333 , and see Rs 296, 325) 
AMENDMENT 

The court has general power to amend any written process or 
proceeding (B A , 1883, s 105 , Rs 207, 350 , and see Court ) As 
to amendment of a proposal for a composition oi scheme, see 
Composition or Scheme of Arrangement , p 80 , and as to amend- 
ment of valuation by a secured creditor, see Secured Creditor, 
p 291 

ANNUAL REPORT OF TRUSTEE 
Every trustee in a bankruptcy must from time to time, 
as may be prescribed, and not less than once in every year during 
the continuance of the bankruptcy, transmit to the Board a 
statement showing the proceedings in the bankruptcy up to the 
date of the statement, containing the prescribed particulars, and 
made out m the prescribed form (B A , 1883, s 81 (1)) 

The Board must cause the statements to be examined, and call 
the trustee to account for any misfeasance, neglect, or omission 
which may appear on the said statements or in his accounts or 
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otherwise, and may require the trustee to make good any loss 
which the estate of the bankrupt may have sustained by the 
misfeasance, neglect, or omission (ib ss (2) ) It appears that 
accounts fu rnish ed m accordance with R 289 constitute a sufficient 
compliance with this section (see Accounts of Tuistee , p 6). 

ANNUITY. 

One who is entitled to claim an annuity from a bankrupt, may 
prove in the bankruptcy (see Debts Provable in Bankruptcy, p 106) 
As to how far an annuity belonging to a bankrupt is divisible 
amongst the creditors, see Property Divisible amongst Creditors, 
p 243 

ANNULMENT OF ADJUDICATION. (See also Adjudication, 
as to an nulm ent of composition see Composition or Scheme 
of Arrangement, p 86 ) 

(а) Power for court to annul in certain cases. 

(б) Discretion of the court 

(c) Effect of annulment 

(d) Piactice and procedure as to annulment 

(a) Power for court to annul in certain cases Where m the 
opinion of the court a debtor ought not to have been adjudged 
bankrupt, or where it is proved to the satisfaction of the court 
that the debts of the bankrupt are paid in full, the court may, 
on the application of any person interested, annul the adjudication 
(B. A , 1883, s 35 (1) ) 

The court also has power to ann ul a receiving order where it is 
more convenient to proceed under Scotch or Ipsh law (B A , 1883, 
s 14) Again, where there is a composition or scheme after 
adjudication, the court may annul the adjudication (B A , 1883, 
s 23(2)) (See Composition or Scheme of Arrangement, p 89.) 

" Payment in full.” — A debt disputed by a debtor is considered 
as paid m full, if the debtor enters mto a bond, in such sum and 
with such sureties as the court approves, to pay the amount to be 
recovered in any proceeding for the recovery of or concerning the 
debt, with costs, and any debt due to a creditor who c ann ot be 
found or cannot be identified, shall be considered as paid in f ull 
if paid mto court (B A , 1883, s 36). 
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What “ debts ” are included . The " debts " referred to in this 
section are debts which have been nghtly admitted to proof (In re 
Keet, 1905, 2 KB 666) Where some of the debts have been 
released, it cannot be said that the bankrupt has paid in full within 
the meaning of the section (tb ) 

In In re Burnett , Ex p 0 R , 1894, 1 Mans 89, a friend of the 
bankrupt bought up all the debts for less than 2s m the pound, 
and assigned them at their full value to a third person on the 
bankrupt's behalf It was held in this case that the debts had 
not been paid in full 

(6) Discretion or the court It has been held that there is no 
power to annul a bankruptcy outside the provisions of the Act , so 
that where a bankrupt was discharged upon paying 7s 6d in the £, 
the order of discharge was overruled on appeal (In re Gyll, Ex p 
B T , 1888, 58 L J , Q B 8) 

Where debtor files his own petition Where a debtor files his 
own petition, the proceedings in bankruptcy ought not to be stopped 
merely on the ground that his object is to escape the effect of an 
order against him under the Debtors Act (In re Painter, 1895, 
1 Q B 85) In that case a creditor having obtained judgment 
for £294 against a debtor possessed of an inalienable pension, took 
out a judgment summons against him for the payment of the debt 
by instalments The debtor, with the intention of evading such 
proceedings, filed his petition in bankruptcy The creditor was 
practically the sole creditor, and the assets were under £12 The 
debtor having been adjudicated bankrupt, it was held that the 
presentation of the petition was not such an abuse of the process 
of the court as to entitle the court to annul the adjudication 
Vaughan Williams, J , said (at p 91) “ I have come to the conclusion 
that we are not entitled to annul an adjudication made on a debtor’s 
' petition merely because the debtor has no assets, nor because he is 
possessed of an inalienable pension, nor because, having no assets 
and bemg m possession of such a pension, he has presented his 
petition for the express purpose of preventing the application of 
the Debtors Act, to compel him to pay this debt out of his pension ” 
This case was followed in In re Archer (1904, 20 T L R 390), 
where a debtor who had had a judgment against him for £100 
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ANNULMENT OF ADJUDICATION (coni ), (index, p 31) 

for breach of promise filed his petition It was held that the 
petition not bemg an abuse of the process of the court, it would 
not be set aside Where, however, it appears that a debtor makes 
a practice of presenting petitions, it seems that the court will 
interfere Thus m In re Betts (1901, 2 K B 39) Wright, J , said 
at p 41, (after approving Ex p Painter , supra), "There must, how- 
ever, be a hmit to a debtor’s immunity, and if it appears as a 
fact that a debtor is m the habit of filing bankruptcy petitions, 
so that the bankruptcy law is really bemg made use of in order 
to assist him in frauds on his creditors, and to enable him to get 
credit, while he all along has the intention of getting nd of his 
liabilities by filing his own petition, I cannot think that such a 
state of things comes within the protection of the bankruptcy 
law" 

Where debtor guilty of offences : Where the debtor has been 
guilty of offences against the bankruptcy laws, annulment will 
probably be refused (In re Taylor , 1901, 1KB 744) (See 
Fraudulent Debtor, p 169 ) 

In that case the debts had been paid m full, but the court refused 
to annul, the debtor having falsified his statement of affairs and 
concealed his assets (And see further or see further In re Beer, 1903, 
1KB 628, followed in In re Sullivan & Hughes, 1904, 20 T L R 
393) So, in a case where a debtor went bankrupt with a view to 
paymg his creditors m full — and such cases are not unknown — and 
so establishing his credit and integrity for eveimore, the court might 
refuse to annul the adjudication if the true facts came to light 

Effect of consent of creditor The mere fact that the petitioning 
creditor consents does not entitle a debtor to have the adjudication 
annulled (In re Flatau, Exp OR, 1893, 2 Q B 219) 

(c) Effect of annulment Where an adjudication is annulled, 
all sales and dispositions of property and payments duly made, 
and all acts theretofore done, by the official receiver, trustee, 
or other person acting under their authority, or by the court, are 
valid , but the property of the debtor who was adjudged bankrupt 
vests m such person as the court may appoint, or m default of any 
such appointment reverts to the debtor for all his estate or interest 

4 — (i494) 
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ANNULMENT OF ADJUDICATION ( cont ), (index, p 31) 

theiern on such teims and subject to such conditions, if an}-, as 
the court may declaie by oidei (B A , 1883, s 35 (2) ) 

The effect of an ordei of annulment is that, subject to any bond 
fide disposition lawfully made by the tiustee pnoi to the annulling 
of the bankruptcy, and subject to any condition which the couit 
annulling the bankiuptcy may by its older impose, the paity 
whose bankiuptcy is set aside is lemitted to lus ongmal situation 
(per Cockburn, C J , m Bailey v Johnson, 1872, L R 7E\ 263) 
The order of annulment does not relieve the tiustee fiom his duty 
to account to the Boaid of Trade foi all tiansactions m connection 
with the estate (R 194 (3) ) Wheie there is an annulment undei 
s 23 (as to which, see p 89) the bankiuptcy leally continues in 
anothei foim, and the bankiupt does not by such an oidei lesumc 
full powei and conti ol ovei his piopeity (see West v Bakci 1875, 1 
Ex D 44 , Exp Lennatd , In re Chtdlcy, 1875, 1 Ch D 177) 
The rejection of a pi oof by the tiustee is valid aftei annulment, 
being an act theietofore done (Biandon v McHcmy, 1891, 1 Q B 
538) (As to effect of annulment on statute-baired debts, see 
Statute of Limitations, p 307 As to effect of annulment on lights 
of secured creditors, see Seemed Cieditoi, p 291) 

(d) Practice and procedure as to annulment Wheie an 
adjudication is annulled, notice is given by the legistiai to the 
Board of Tiade, m older that the annulment may be gazetted 
(R 194 (1 ) ) Notice of an application foi annulment must be sei ved 
on the official leceiver (R 134 (b ) ) 


Form of Application to annul Adjudication undei Section 35 (No 56 ) 

(' Title ) 

I, R S , of , being interested in this matter, do hereby 

b^anmuE^r; 1011 V 5 ,** 16 Co 'i rt tiiat the order of adjudication against A B 
be annulled [here state giounds of application ] b 

Dated this day of tS3 

ns 

Foi in of Order annulling Adjudication undei Section (No «7 ) 

( Title ) 3 1 

an2wiS PUCatl ° n ^ ° f R S ’ ° f * , „ , and on reading 

dated S agains t AB ° T J eiCd that the 0lder . of adjudication 

is hereby annulled S A B , ol , be and the same 

Dated this day of l88 

By the Court, 

* Registrar 


day of 
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ANNULMENT OF RECEIVING ORDER (See Receiving Order, 
p 263) 

ANTECEDENT TRANSACTIONS 
As to the effect of bankruptcy on certain antecedent transactions, 
see E\tcution Cieditor , Fraudulent Preference , Shenff , 
Voluntary Settlement 

ANTE-NUPTIAL SETTLEMENT. (See Voluntary Settlement, 
p 339) 

APPAREL, BEDDING, Etc 

The clothes and bedding of a bankrupt, his wife and children, 
are not divisible amongst creditors (see Propetty not Divisible 
amongst Cieditois, p 247) 

APPARENT POSSESSION. 

As to what goods are deemed to be m the apparent possession 
of a grantor of a bill of sale, see Bills of Sale , p 58 

APPEAL (and see Court) 

Generally : Every court having jurisdiction m bankruptcy 
may review, rescind, or vary any order made by it under its 
bankruptcy jurisdiction 

Appeals from High Court An appeal hes from the High Court 
to the Court of Appeal , and from the Court of Appeal (by leave of 
that court) to the House of Lords (B A , 1883, s 104 , as to appeals 
to the House of Lords, see Ex p Attwater, 1877, 5 Ch D 27) There 
can be no appeal to the Court of Appeal (except by leave) from 
any order made by consent, or as to costs only, or relative to 
property or money’s worth less than £50 (see R 129) Further, 
unless the time is specially extended, no appeal can be brought to 
the Court of Appeal after the expiration of twenty-one days from 
the order appealed from (R 130) A bankrupt may appeal from 
the refusal of the court to grant a certificate that bankruptcy has 
been caused by misfortune (see s 32) As to appeal from an ordei 
of discharge, see Dischaige of Bankrupt, p 130 (As to costs of 
appeal see Costs, p 94 , and as to security for costs, see Rs 3, 
131-134) 

Appeal from County Court An appeal hes from the County 
Court to the Divisional Court, and from that court (by leave) 
to the Court of Appeal In such a case the decision of the Court 
of Appeal is final ( Bankruptcy Appeals ( County Courts) Act, 1884 s 2). 
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APPEAL [cant) 

Appeals from Trustee A bankrupt or a creditor who is 
aggrieved (as to this word, see Ex p Sidebotliam, 1879, 14 Ch D 
458) by the act or decision of a trustee, may appeal (B A , 1883, 
s 90) Thus a creditor may appeal against an estimate of a 
contingent debt, or the rejection of a proof In the latter case 
the appeal must be brought within twenty-one days (R 230) 

App eals from Board of Trade An appeal to the High Court 
from the Board must be brought within twenty-one days (B A , 
1883, s 139) Such an appeal lies {a) From refusal to release 
a trustee (s 82 (1) ) , ( b ) From removal of trustee (s 86 (2) ) , 
(c) From refusal to admit a claim on money paid m to the Bank- 
ruptcy Estates Account (s 162 (4) ) An appeal from the Board 
is heard in court (R 6 (d) ) 

Appeal from Official Receiver A creditor may appeal from 
the decision of the official receiver with regard to a proof prior 
to the appointment of the trustee (Act of 1883, Sch II, R 27) 
An appeal also hes from the decision of the chairman of a meetmg 
as to a proof (Sch I, R 14) 

Practice on appeals (See generally, Rs I29-I34A , and R S C 
Or lvui , R 134 ) 

APPORTIONMENT OF RENT (See Landlord and Tenant, p 187 ) 

APPRENTICE OR ARTICLED CLERK 
As to the position of an apprentice or articled clerk whose 
employer becomes bankrupt, see Pnonty of Debts, p 234 

APPROPRIATION 

Questions sometimes arise as to whether money held by the 
bankrupt has been so appropriated as to be stamped with a trust 
which places it out of the reach of the bankrupt’s creditors For 
the cases on this subject, see Williams, p 189, et seq As to the 
appropriation of a bankrupt’s pay, etc , see Realisation of Property, 

p 260 

ARBITRATION 

As to power of trustee to refer dispute to arbitration, see 
Trustee, p 331 Bankruptcy does not revoke a submission to 
arbitration ( Hemsworth v Brian, 1845, 1C B 131) 

ARRANGEMENT. (See Composition or Scheme of Arrangement ) 
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ARREST OF DEBTOR. (See, generally, Control over Person and 
Property of Debtor, p 91 ) 

As to the arrest of a debtor on non-compliance with a bankruptcy 
notice, see Bankruptcy Notice, p 48 A payment made by a 
debtor after his arrest may amount to a fraudulent preference 
(see Fraudulent Preference, p 177) As to an action for malicious 
arrest, see Control of Person and Property of Debtor, p 92 

ARTICLED CLERK (See Apprentice or Articled Clerk ) 

ASSETS. 

As to when assets are deemed to be worth 10s in the £, see 
Discharge of Bankrupt, p 126 Failure by a bankrupt to account 
for loss of assets may seriously affect his discharge (see ib , p 127) 

ASSIGNEE. 

The assignee of a debt may present a bankruptcy petition (see 
Petition, p 219) As to what amounts to an assignment, see ib 
p 219 As to how far an assignee of a bankrupt’s property is a 
secured creditor, see Secured Creditor, p 288 

ASSIGNMENT OF DEBTOR'S PROPERTY 
Questions relating to assignment arise m relation to fraudulent 
disposition of property Thus an assignment of all a man’s property 
to one creditor to the exclusion of others may be fraudulent and void 
(see Voluntary Settlement, p 338) But an assignment of the whole of 
a debtor’s propeity for good consideration is not necessarily fraud- 
ulent (see Acts of Bankruptcy, p 15) An assignment for the 
benefit of creditors must be registered (see Deeds of Arrangement, 
p 118), and cannot be relied on as an act of bankiuptcy by anyone 
who is party to the deed As to the validity of certain assignments 
made by the debtor after receiving order, see Protected Transactions, 
p 252 , as to what amounts to an assignment of a debt, see Petition, 
p 219 , and as to assignments m equity, see Property not Divisible 
amongst Creditors, p 242 

ASSURANCE OF PERSONAL CHATTELS 
An assurance of personal chattels may be a bill of sale, see Bills 
of Sale, pp 53, 54 

ATTACHMENT. 

If a creditor has completed the attachment of a debt by receiving 
the debt before the date of the receiving order and before notice 
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ATTACHMENT (coni ) 

of a petition, he can retain that debt against the tiustec (see 
Execution Creditor, p 159) Dividends are not liable to attachment 
(see Dividends , p 149) 

ATTESTATION 

As to the attestation of a bill of sale, see Bills oj Sale , p 67. 


ATTORNMENT. 

The attornment clause in a moitgage may be a bill of sale, see 
Bills of Sale, p 57 

AUCTION, AUCTIONEER 

Geneially speaking, the goods of a debtoi sold undei execution 
must be sold by auction , but m certain cases pi lvate sale is allow ed 
(s ee Sheriff, p 294) The employment of an auctioned in connection 
with a bankrupt estate must be duly sanctioned, and his bill must 
be taxed (B A 1883, s 73) 


AUCTIONEER’S CHARGES 


These are fixed by the Bankiuptcy Rules An auctioned may 
charge — 

For sales by auction, in addition to such out-of-pocket expenses 
as may be authorised at the time by the official leceiver or 
trustee * — 


Of chattel property not exceeding — 

On the first 500 1 
Above up to 1,000/ 

Above r,ooo/ 


£ s d 

500 per cent 
400 


Of estates, freehold, leasehold, etc , including prior valuations 
for determining amount of reserve bids — 


On the first 300/ 

On the next 1,600/ 

Above up to 5,000/ 

Above 5,000/ 

No higher allowance to be sanctioned with- 
out the leave of the Board of Trade 
Costs of surveys, dilapidations, and specifica- 
tions in discretion of taxing officer 


£ * d 
500 
2 10 o 

I 5 O 

100 


2 0 0 
to 

500 


per cent 


99 


AUDIT. 

As to the audit of a trustee’s accounts, see Accounts of Trustee , 

p. 6 
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AVAILABLE ACT OF BANKRUPTCY. 

This means any act of bankruptcy available for a bankruptcy 
petition at the date of the presentation of the petition on which 
the receiving order is made (B. A.. 1883. s 168). As to the position 
of an execution creditor who has no notice, see Execution 
Creditor p. 158. fSee also Protected Transactions, p. 252 ) 

AVOIDANCE. 

As to avoidance of a bill of sale, see Bills of Sale pp 57. 59 . of 
a deed of arrangement, see Deed ot Arrangement p. 119. 

AWARD. 

Where a party to arbitration proceedings becomes bankrupt 
before the award, the submission to arbitration is not thereby 
revoked {In reS» if Ik Ex p. Edwards 1886 3 Mor. 179). As to the 
effect of an award where the committee have not sanctioned the 
arbitration, see E.c p. Wyld. 1860 30 L J. Bank. 10. 

BANK. 

Generally speaking, money in the hands of a trustee m bankruptcy 
is paid into the Bank of England. See Accounts or Trustee, p 3. 

The opening of an account at a local bank, i e.. a bank in or in 
the neighbourhood of the bankruptcy district, may be authorised 
by the committee of inspection (see ih.. p. 3 . and B. A . 1883 
s. 74). As to payments into and out of such a bank, see Rs. 312 
310.341 

Banhaipis ornrn account : Subject to any general rules relating 
to small bankruptcies under Part VII of the Act of 1883 where the 
debtor at the date of the receiving order has an account at a bank, 
such account must not be withdrawn until the expiration of seven 
data from the day appointed for the first meeting of creditors, 
unless the Board of Trade, for the safety of the account, or other 
sufficient cause order the withdrawal of the account (B. A. 1883, 
s. 74 (5) ). 

BANKRUPT. (See also Control over Person and Property of 

Debtor : Discharge of Bankrupt : Disqualifications of Bankrupt.) 
(i) Meanitg of ire term. 

(n) Who jtt be trade barksupf. p. 41. 

(a) Ir.faufs. 

Co) Married vromer, p 42. 
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BANKRUPT (cotii ) 

(c) Lunatics, p 43 

(d) Convicted felons, p 44 

(e) Peers and members of the House of Commons 

( f) Corporations and registered companies 

(g) Foreigners, p 45 

(m) Powers, duties, and liabilities of bankrupt, p 46 

(i) Meaning of the term “ The w ord banki upt,” wiote William 
Cooke, in his “ Bankrupt Laws,” 1823, " has been vanously derived 
Coke derived it from banque and route, which signifies a trace or 
track, so that, according to him, it means one whose bank is 
removed, and but a trace or mark left behind But Mr Justice 
Blackstone derives it from the word bancus or banque, which signifies 
the table oi counter of a tradesman , and ruptus, broken, denoting 
thereby one whose shop oi place of trade is broken and gone , at 
the same time he takes notice of Coke’s derivation, and further 
observes that the title of the first English statute concerning this 
offence (34 and 35 Henry VIII, c 4), " Against such as do make 
bankrupt, is a literal translation of the French idiom, qm font banque 
route " 

Coke also wrote “ We have fetched as well the name as the 
wickedness of the bankrupts from foreign nations In former 
times as the name of bankrupt, so was the offence itself, as hath 
ueseii Ssiid, astrangei to an Englishman, who of all nations was freest 
from bankruptcy Neither do we find any complaint in pa rliam ent, 
or act of parliament made against any English bankrupt, until the 
reign of Henry VIII, when the English merchant had noted m 
three kinds of costlinesses, viz , costly building, costly diet, and 
costly apparel, accompanied with a neglect of trade and servants, 
and thereby consumed his wealth ” 

While Coke was doubtless right in referring to the Act of Henry 
VIII as the first “ made against a bankrupt,” absconding debtors 
had been dealt with before The 25 Ed III stat 5, c 23, made 
members of the Guild of Lombards— which guild consisted of 
foreign traders resident in England- liable for the contracts of 
absconding members of the guild, if such contracts were entered 
into with Englishmen The Statute 34, Henry VIII, c 4, was 
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also designed to meet the case of a person trying to a\oid payment 
of lus just debts 

The term bankiupt, in its modem acceptation, means one who 
is insolvent, and whose pioperty has piaclically been taken from 
lum to be divided amongst lus crcditois 

(n) Who may be made bankrupt — 

Preliminary The privileges of the law of bankiuptcy wcie 
formerly enjoyed only by traders , but the Bankruptcy Act of 
1883 pi actually abolishes that distinction 

The following pci sons, oi classes of persons, are subject to special 
treatment under the law i elating to bankruptcy — 

(a) Infants As a gcncial mlc an infant, l c , a person undei 21 
years of age, is not liable to be made bankiupt although he carries 
on tiade, and obtains goods on credit m the course of his business 
(Ex p Jones, hi ic J , 1881, 18 Ch D 109) The fact that the law 
excludes an infant fiom the jiams and penalties of bankruptcy 
should lcndei tiaders all the more cateful in dealing with peisons 
under age , for even if the infant makes a fraudulent representation 
that he is of full age, it is very doubtful u'hcthci a debt mcuned 
by him in consequence of that icpresentalion can foim the subject 
of a bankruptcy petition (ib ) A creditoi cannot he by until his 
infant debtor is of full age and then set the bankruptcy law r m 
motion m respect of a debt incurred befoie that time , foi it is 
provided by the Infants’ Relief Act, 1874, that contracts entered 
into by infants for the lepayment of money lent oi to be lent, or 
for goods supplied or to be supplied (other than contracts for 
necessaries), and all accounts staled with infants, are absolutely 
void Such contracts cannot be sued upon or enforced, even though 
the infant make a piomise to pay after full age, or ratify any promise 
or contract made during infancy, whether theie be any new con- 
sideration for it or not An infant’s debt which is affected by this 
Act cannot be made the subject of a bankruptcy petition (Ex p 
Kettle, 1875, LR 10 Ch 373) 

Whei e infant member of a firm , An infant is not liable to bank- 
ruptcy pioceedmgs in respect of a debt conti acted by a firm 
in which he is a partner ( Lovell v Beauchamp, 1894, A C 607) , but 
where an act of bankruptcy is committed by a firm having an infant 
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partner, while a receiving order cannot be made against the firm 
simply, it may be made against the firm “ other than ” the infant 
partner (ib ) 

When infant can be made a bankiupt If an infant can be made 
bankrupt at all, it can only be m respect of judgment debt or debts 
incurred for necessaries An infant is not liable upon a bill of 
exchange, although accepted for the price of necessaries (In re 
Soltykoff , Ex p Margrett, 1891, 1 Q B 413) 

" Necessanes," what are “ From the earliest time down to the 
present the word ‘ necessanes ’ is not confined in its stnct sense to 
such articles as were necessary to the support of life, but extended 
to articles fit to maintain the particular person in the state, degree, 
and station m life m which he is ” ( per Parke, B m Peters v Fleming , 
1840, 6 M and W 42) 

(6) Married women — 

Generally It may be stated, as a general rule, that a mamed 
woman cannot be made a bankrupt, inasmuch as she is incapable 
of contracting as a feme sole So if husband and wife are carrying 
on business together in the name of the wife, all contracts being 
entered mto and cheques signed by her, she could not be made 
bankrupt But there are certain exceptions to the general rule 

Where woman a sole trader A woman being a sole trader within 
the City of London (La Vie v. Phillips, 1765, 1 W B1 570) or 
whose husband is a convict (Ex p. Franks, 1831, 7 Bing 762) may 
be made bankrupt, inasmuch as she is then personally liable for 
her debts 

Effect of the Married Woman's Property Act, 1882 It is provided 
by s 1 (5) of this Act, that " every mamed woman carrying on a 
trade separately from her husband shall, in respect of her separate 
property, be subject to the bankruptcy laws in the same way as 
if she were a feme sole , ” while s 152 of the Bankruptcy Act, 1883, 
provides that nothing in this Act shall affect the provisions of 
the Mamed Woman's Property Act, 1882" Great importance 
attaches to the actual words used in the Act just mentioned Before 
a mamed woman can be made bankrupt two conditions must 
obtain (a) There must be separate property , and ( b ) She must 
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trade scpaiatcl\ fiom lici husband (In ic Helsbv, 1893, 1 Mans 12, 
foi a mairicd woman possessed of a sepai ate estate who cames on 
no bade cannot be made bankiupt (hi n Gaitlnui, /:\ p foul sou, 
IS87, 20 Q B D 249) 

The test has been ‘•aid to be — Is she tiading independently of hci 
husband, and without being accountable to him foi the piofits of hci 
business’ (In n Edicauh 1895 43 \\ R 509) Nc\ erthclcss, 
the mere fact that a mairicd woman cames on business m the house 
where she In es w ith hci husband, or the fact that he lakes pai t m 
the management of the business does not make the tiadc less cained 
on sepai alclv So whcie a husband is an undischaigcd bankrupt, 
and the business is Ins wife’s business, bought with her money, and 
the only circumstances opposed to the uew that it was hers were 
that the house m which it was canted on was connected with the 
house m which the husband In cd. and that lie took some pai t m 
the management the trade was nevertheless held to be cained on 
by the married woman within the meaning of the Act (In ic Woi slcy, 
(1901) 1 Q B 309, following In ic Dagnall (IS96) 2 Q B 407) 
Whethci the marned w’oman is “ cauymg on ” a tiade is a question 
of fact to be determined m each case (In ic Dagnall, supia) It w r as 
held m an lush case (In ic Long, 1905, 2 Ii R 343) that a faim is 
not a “ trade ” within the meaning of the Act 

A marned woman who has given up or sold her business is never- 
theless liable to bankruptcy pioceedmgs in icspect of any debts 
which may remain unpaid, inasmuch as the trading is not complete 
until all the obligations under it are discharged (In ic Dagnall, 
ubi supia) 

The extent to which coverture opeiates to piotect a w'oman from 
the operation of the bankrupt law's is well lllusliated by the case 
of In ie a Debt oi, 1898, 2 Q B 576 There it was held that a 
receiving order cannot be made against a marned w'oman, although 
the debt and act of bankiuptcy aic admitted, and the petition has 
come on for hearing and has been adjourned before the marriage 
As to a married woman who has been judicially sepai ated, or m 
whose favour a protection order has been made, she may sue oi be 
sued as a feme sole, and may probably be made bankrupt (20 and 21 
Viet c 85, ss 21, 25, 26 , and see Williams, 8th Ed , p 5) 

(c) Lunatics . It is strange that there should be any doubt m 



44 BANKRUPTCY AND BILLS OF SALE [B 

BANKRUPT ( cont ), (t nd*x, p 39) 

the minds of English lawyers as to whether a lunatic may be made 
bankrupt , but such is the case That a lunatic can be adjudicated 
a bankrupt under the direction of his committee acting with the 
consent of the Court in Lunacy is plain , but whether he can be 
so adjudicated independently of the Court in Lunacy is doubtful 
(In re Farnham ( a lunatic), 1895, 2 Ch 799) In that case Lmdley, 
L J , said “ The question has been an open one since the time of 
Lord Eldon suppose we leave it open a little longer ” (ib p 805) 
It was not decided m that case, and has not been decided since 

It has been held, however, that a lunatic cannot commit an act 
of bankruptcy which involves intent — l e , the intention to commit 
such an act — except during a lucid interval ( Cnspe v Pernt, 1744, 
Willes, 467) For all or any of the purposes of the Bankruptcy 
Act, 1883, a lunatic may act by his committee or curator boms 
(B A , 1883, s 148), and m the case of a lunatic debtor “ not so 
found ” the court may appoint a person to act for him (B R , 
271a) 

(d) Convicted Felons A convicted felon may be adjudicated a 
bankrupt upon an act of bankruptcy committed after his conviction 
Although s 8 of 33 and 34 Viet , c 23, provides that every convicted 
felon shall, during the time while he shall be subject to the operation 
of the Act, be mcapable of alienating or charging any property, 
such a convict can pay a debt which is claimed by a debtor’s 
summons issued and served on him after his conviction, and if he 
fails to pay the debt within the tune limited by the summons, he 
will commit an act of bankruptcy upon which an adjudication can 
be made against him (Ex p Graves, 1881, 19 Ch D 1) 

(e) Peers and Members of the House of Commons By s 124 of 
the Bankruptcy Act, 1883, if a person having privilege of Parliament 
commits an act of bankruptcy, he may be dealt with under that 
Act in like manner as if he had not such privilege 

(/) Corporations and registered companies By s 123 of the 
Bankruptcy Act, 1883, a receiving order shall not be made ag ains t 
any corporation, or against any partnership or association, or 
company registered under the Companies Act, 1862 It may be 
observed that a partnership consisting of more than seven members, 
though not registered, may be wound up under the Companies 
Act 1862 (25 and 26 Viet , c 89), s 199 Such partnerships are 
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not, however, excluded from the operation of s 123 of the B A , 
1883 (As to proceedings in pailnetship name, see Parincis and 
Joint Debtors, p 214 ) 

(g) Foreigners . One of the most important questions which 
arise from time to time m the administration of English bankruptcy 
law is whether and how far foreigneis may be made amenable to its 
jurisdiction It is material to remember in this connection that 
the law of bankruptcy is statute law, and that in the nature of 
things parliament has no power to affect foreigners or aliens by 
legislation “ The governing principle," said Brett, L J , in 
Ex f Blatn, 1879, 12 Ch D at p 528, " is that all legislation is 
■pnmd facie territorial , that is to say, that the legislation of any 
country binds its own subjects, and the subjects of other countnes 
who for the time being bring themselves within the allegiance of 
the legislating power ” Consequently, the term “ debtor ” winch 
is used in the Bankruptcy Act, 1883, must be construed to mean 
“ a debtor pioperly subject to the laws of England ’’ 

Debtor subject to the laws of England : Who, then, is a debtor 
properly subject to the laws of England > A case recently decided 
in the House of Lords affords a favourable illustration Two 
American subjects resided and traded at Baltimore, U S , under 
the name of the Vogeler Company They carried on a branch 
business in England through a manager named Geddes, but had 
no assets there In December, 1899, the Americans assigned all 
en property to a trustee m America for the benefit of their 
creditors This amounted to an act of bankruptcy according to 
English law, whereupon one of their creditors in England presented 
a bankruptcy petition against them It was held that the Court 
of Bankruptcy has no jurisdiction to make a receiving order against 

I TT “ abr0ad ' — oounng L> 

dictran has in this country had a place of business, contracted debts 
d acquired assets, and has executed abroad an assignment of 
property for the benefit of hrs credrtors gene^TS “ 

^Hdf / of the B Aim 

l (< P’ C° oke v Voider & Co , 1901, A C 102 
1 he legislature cannot have intended to enact that if a 

-■ZXXtVSBxSit 
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laws of that country, the effect should be that his property should 
be vested in a trustee in England for the benefit of his creditors ” 
(ib , per Lord Brampton, at p 116) (See also the following cases 
Ex p Crispin, 1873, L R 8 Ch 374 , and In re Pearson, 1892, 
2 Q B 263) 

English domicile It is provided by the B A , 1883, s 6 (1) (d), 
that a creditor shall not be entitled to present a bankruptcy 
petition against a debtor, unless the debtor is domiciled m England, 
or within a year before the date of the presentation of the petition 
has ordinarily resided or had a dwelling-house or place of business 
in England The meaning of this provision will be discussed when 
we come to consider the terms of s 6 of the B A , 1883 (See 
Domicile , Petition, p 220.) 

(m) Powers, duties, and liabilities of bankrupt As the 
powers, etc , of a bankrupt form the subject of this work, they will 
be found adequately treated' elsewheie The following summary 
may, however, act as a guide to other headings 

(a) Powers A bankrupt may apply to the court for an order of 
discharge (see Discharge, p 123) He is entitled to demand pay- 
ment of any surplus remaining after the payment of his creditors 
m full , and may be awarded an allowance for assistance rendered 
in winding up his affairs He may also, by permission of the trustee 
and the committee of inspection (q v ), manage his property or 
carry on his trade (see Trustee, p. 332) 

The trust property of a bankrupt trustee or executor does not 
pass to his trustee m bankruptcy (see Properly not Divisible amongst 
Creditors, p 247). 

As to the effect of a disclaimer of onerous property by the trustee 
on the property, etc , of a bankrupt, see Disclaimer, p 132 

As to powers of a bankrupt under a composition or scheme, see 
Composition or Scheme of Arrangement, p 88 

As to the right of an undischarged bankrupt to bring actions, 
see Properly Divisible amongst Creditors, p 245 

(b) Duties of Bankrupt A bankrupt must prepare his statement 
of affairs (q v ), and must aid in the realisation and distribution 
of his property He must also file accounts of after-acquired 
property, and verify the same (See furthe.% Duty of Debtor.) 
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(c) Liabilities As to the liabilities of a bankrupt, see Conti ol 
ovei Pei son and Pioperty of Bebtoi , Dischaige of ' Bankrupt , 
Disqualifications of Banhitpt, Fiaudnlent Debtors 

BANKRUPTCY (DISCHARGE AND CLOSURE) ACT, 1887 
This Act specifies the procedure which is to be adopted for the 
discharge of persons made bankrupt under the Bankruptcy Act, 
1869, and other repealed Acts It has not been thought necessary 
to deal with it m this volume 

BANKRUPTCY ESTATES ACCOUNT. 

This is the account at the Bank of England mto which trustees 
pay moneys received by them Unclaimed sums or dividends are 
also paid to this account (See generally Rs 341, 345-346a ) 

BANKRUPTCY NOTICE. (See also Acts of Bankruptcy, p 19 ) 

(i) Definition 

(u) By whom issued 
(m) Foims of notice, etc 

(iv) Against whom issued 

(v) Effect of non-compliance with 

(vi) Airest of debtoi 

(vu) Rules, etc , as to 

(l) Definition • A bankruptcy notice is a demand served by a 
judgment creditor on a debtor requiring him to pay or secure the 
debt 

(u) By whom issued The notice may be issued by the court 
at the request of a creditor, 1 e , one entitled to enforce a finqj 
judgment upon which execution has not been stayed Two 
judgments cannot be included m one notice It must be served in 
England within one month from the date of issue,, but the court 
has power to extend the time (R 140) 

(m) Forms of notice, etc. : For form of request for bankruptcy 
notice, see p 22 , and form of notice, p. 22 

(iv) Against whom issued A notice of this kind cannot issue 
against an infant, nor, generally speaking, against a married 
woman It may however be issued against a partnership (see Acts 
of Bankruptcy p 22) 
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(v) Effect of non-compliance with If the debtor fails to comply 
with the notice within seven days, he may be made bankrupt unless 
he satisfies the court that he has a good countei-claim Non- 
compliance is an act of bankruptcy (see Acts of Bankruptcy , 
p 19) A debtor cannot ask the court to upset the judgment 
upon which the notice is based (In re Easton, 1891, 10 Mor 111), 
but the court will stay a petition if an appeal is pending from the 
judgment on which the notice is based (see Petition, p. 223) 

(vi) Arrest of debtor A debtor against whom a bankruptcy 
notice has issued may be arrested if he has absconded or there 
is reason to believe that he is about to abscond (B A , 1883, s 25, 

M). 

(vu) Rules, etc, as to A bankruptcy notice must be in the 
prescribed form, and must state the consequences of non-compliance 
therewith (B A 1883, s 4 (2) ) It may be issued by any court m 
which a petition may be filed (R 136 (2) ) It must be endoised 
with the name and place of business of the solicitor who issues it, 
or with a memorandum that it is issued by the creditor in person 
(R 138 (1) ) It must also be endorsed with an intimation to the 
debtor that if he has a counter-claim or set-off which he could not 
have set up in the action in which the judgment was obtained, he ' 
must within the time specified file an affidavit with the registrar 
(R 138(2)) (See further as to bankruptcy notices (Rs 136-142)) 

BEDDING (See Apparel, Bedding, etc , p 35 ) 

BENEFICED CLERGYMAN. (See Realisation of Property, p 259) 

BILL OF EXCHANGE AND PROMISSORY NOTE 

A bankruptcy petition may be founded on a bill not due (see 
Petition, p 220) 

As to nght of the holder of a bill of exchange to prove m the 
bankruptcy, see Debts Provable in Bankruptcy, p 109 

As to whether bills of exchange held by a banker pass to the 
trustee on his bankruptcy, see Property not Divisible amongst 
Creditors, p 249 

A creditor whose debt is on a bill of exchange must be piepared 
to produce the bill m order to be entitled to vote at the creditors' 
meeting (see Meetings of Creditors, p 197) 
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As to entry of bills of exchange in the statement of affairs, see 
Statement of Affairs, p 304 

BILLS OF SALE 
I Generally 

II Object and effect of the Bills of Sale Act, 1878 

III Object and effect of the Act of 1882 

IV Provisions applicable to bills of sale under Acts of 
1878 and 1882, p 51 et seq — 

(a) Who may grant a hill 

(l) Bill by two persons 
(n) Partners and trustees 
(ill) Infant, p 52 

(iv) Mamed woman, lunatic, etc 

(v) Executors, etc 

(vi) Undischarged bankrupt 

(b) Definition of bill of sale 

(l) Generally 

(u) Text of s 4 of Act of 1878, p 53 
(ill) What are personal chattels 

(iv) Trade machinery, p 54 

(v) Assignments, transfers, etc 

(vi) Powers of attorney, authorities, or licences 
(vn) Documents conferring equitable interest, p 55 
(vm) Exceptions (1) Assignments for the benefit of creditors , 
(2) Marriage settlements, (3) Debentures and securities 
on imported goods 

(ix) Documents deemed to be bills of sale, p 57 

(c) Consideration 

(d) Avoidance of duplicate bills 

V Law as to absolute bills of sale, p 58* 

(i) Generally 
(n) Apparent possession 
(ni) Attestation and registration, p 59 

(iv) Avoidance of absolute bill 

(v) Order and disposition 

(vi) Form of absolute bill of sale 

5 — ( 1494 ) 
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VI Law as to bill of sale given in security for money 

p 60 

Generally 

(i) Statutory form, p 61 

(n) Importance of the form, p 62 

(in) Departure from the form, p 62 

(iv) Description of the grantee 

(v) Consideration 

(vi) Description of property, p 63 
(vu) Grantor to he hue owner 
(vm) Principal and interest, p 64 

(ix) Covenants generally 

(x) Covenant for payment 

(xi) Provisoes for seizure, p 65, et seq (1) Default m 

payment, etc , (2) Grantor becoming bankrupt; (3) 
Grantor suffering removal of goods, (4) Failure by 
grantor to produce receipts for rent, etc , (5) Levy of 
execution 

(xu) Rights of grantor, p 67 
(xm) Rights of grantor’s creditors 

VII Execution and attestation 
VIII The schedule 

IX Registration of bills of sale, p 68 

X Bills of sale and the law of bankruptcy, p 69 

XI Bill of sale may be fraudulent preference, p 71 

XII Avoidance of bill of sale at common law, p 71 

1 Generally The law relating to bills of sale places important 
restrictions upon mortgages of chattels At common law, where 
chattels are mortgaged the property in them passes at once to the 
mortgagee, but it is usual to insert a provision under which the 
mortgagor is allowed to retain possession If he does not pay the 
debt at the proper time, the mortgagee retains the right to possession, 
subject to the nght of the mortgagor to redeem so long as the goods 
remain in his possession (Johnson v Diprose, 1893, 1 Q B 512) 
These common law principles are very materially modified by the 
Bills of Sale Acts 
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A transaction which is void under the Bills of Sale Acts cannot 
be a protected transaction within s 49 of the B A , 1883 (see 
Protected Tiansactions, p 253) 

II Object and effect of the Bills of Sale Act, 1878 This 
Act applies to all bills of sale (as defined below) which confei on the 
grantee a power to take possession of mortgaged chattels One 
object of the Act is to provide for the proper execution and registration 
of bills of sale, so as to protect the creditors of a person who might 
otherwise make a secret mortgage of his goods A creditor can 
always examin e the register to see if his debtor has executed a bill 
of sale If not registered, or if it does not otherwise comply with 
the Act, the bill is void in respect of the personal chattels comprised 
therein 

III Object and effect of the Act of 1 882 This Act applies to 
bills of sale (as defined below) given “ by way of security foi the 
payment of money " Such a bill of sale must also be registered 
and must comply with the statutory form, the object being to 
protect debtors from being lured into signing complicated documents 
which they do not understand The question whether the bill is 
given by way of security is one of fact, and the court will enquire 
into all the circumstances of the case {Beckett v Tower Assets 
Company, 1891, 1 Q B 638) 

IV Provisions applicable to bills of sale under Acts of 
1878 and 1882 — 

(a) Who may grant a bill Any person, with capacity to con- 
tract, may become the grantor of chattels personal, but he cannot 
transfer a right which he himself does not possess, although, if he 
has a qualified interest m goods, he can charge them to the extent 
of that interest {Cook on Mortgages, 5th Ed , p 647) 

( 1 ) Bill by two persons A bill of sale cannot be given by two 
persons in respect of goods, some of which are owned by one and 
some by the other grantor {Saunders v White, 1902, 1 KB, 472) , 
but if they were joint-owners they could be joint-grantors 

(u) Partners and tnistees It is open to question whethei a bill 
can be given by partners {ib ,) and, although it has not been defi- 
nitely decided, Bowen, L J , has expressed the view that a trustee 
may give a bill of sale {Melville v Stringer, 1884, 13 Q B D , 392) 
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(m) Infant A bill of sale given by an infant may be held not 
binding on him Thus a deed executed by an mfant to secure 
advances made to him for expendituie for necessanes, wheieby he 
granted And assigned his reversionary interest m certain chattels 
to the plaintiff, subject to the usual proviso for ledemption on 
payment of prmcipal money and interest, was held voidable 
by him when he came of full age (Martin v Gale, 1877, 46 
L J Ch , 84) 

(iv) Mamed woman, lunatic, etc A mairied woman may, by 
virtue of the Married Woman’s Property Act, 1882, dispose of her 
separate property as if she were a single woman, so that she is 
competent to give a bill of sale Where a lunatic, oi a man who 
is drunk at the time, gives a bill of sale, it is voidable at his option, 
unless the contracting paity did not believe, and had no leasonable 
cause for believing, that he was insane or drunk 

(v) Executors, etc An executor, or admimstiatoi, may also, 
m certain cases, give a valid bill of sale over the property of his 
testator 

(vi) Undischarged bankrupt The question wliethei an undis- 
charged bankrupt is capable of giving a bill of sale requires some 
careful consideration As property acquired by an undischar ged 
bankrupt vests m his trustee (by virtue of the Bankruptcy Act, 
1883, s 44 (1) ), it is conceived that an undischarged bankrupt may 
not give a bill Nevertheless, all transactions (except those which 
relate to real estate) entered into by a bankrupt m respect of 
property acquired after the bankruptcy, and befoie the tiustee 
intervenes to claim, if with a person who proves that he dealt with 
the bankrupt m good faith and for value, whether with or without 
the knowledge of the bankruptcy, are valid against the trustee 
(Cohen v Mitchell, 1890, 25 Q B D , 262) So, too, an undis- 
charged bankrupt, to whom furniture has been given by a 
resolution of creditors, can assign it by a bill of sale ( Brown v 
Hickwbotham, 1881, 50 L J , Q B , 426) 

A bill of sale may be executed under a power of attorney, and 
the grantee of the bill is not necessarily exduded from b eing 
appointed as the attorney (Fumival v Hudson, 1893, 1 Ch-, 335) 

(b) Definition of a bill of sale : (i) Genet ally The term bill of sale 
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originally meant an instrument whereby the property in personal 
chattels was transferred under a contract of sale It has however, 
been gradually applied to mortgages as well as sales, and it has also 
come to include the implication that actual possession of the chattels 
was not given to the purchaser or mortgagee, although it often recites 
and was accompanied by a symbolical delivery of possession It 
may now be said that the Bills of Sales Acts do not apply to “ any 
case where the object and effect of the transaction are immediately 
to transfer the possession of the goods in question from the grantor 
to the grantee ” (See per Cave, J , m Exp Close, In re Hall, 1884, 
14 Q B D 386) The Bills of Sale Acts strike at documents The 
present meaning of a bill of sale within the Acts of 1878 and 1882 
is to be found in the Act of 1878 

(n) Text of s 4 of the Act of 1878 Sect 4 of this Act provides that 
“ The expression ‘ bill of sale * shall include bills of sale, assign- 
ments, transfers, declarations of trust without transfer, inventories 
of goods with receipt thereto attached, or receipts for purchase 
moneys of goods, and other assurances of personal chattels, and 
also powers of attorney, authorities, or licences to take possession 
of personal chattels as security for any debt, and also any agreement, 
whether intended or not to be followed by the execution of any 
other instrument, by which a right in equity to any personal 
chattels, or to any charge or security thereon shall be conferred, - 
but shall not include the following documents — that is to say, 
assignments for the benefit of the creditors, of the person making 
or giving the same, marriage settlements, transfers or assignments of 
any ship or vessel or any share thereof, transfers of goods m the 
ordinary course of business of any trade or c alling , bills of sale of 
goods in foreign parts or at sea, bills of la ding , India warrants, 
warehouse-keepers’ certificates, warrants or orders for the delivery 
of goods, or any other documents used in the ordinary course of 
busmess as proof of the possession or control of goods, or author ising , 
or purporting to authorise, either by endorsement or by delivery, 
the possessor of such document to transfer or receive goods thereby 
represented ” 

(m) What are personal " chattels” By the Bill of Sale Act, 1878, 
sect 4, personal chattels 11 include goods, furniture, and articles 
capable of complete transfer by delivery, and fixtures and gro wing 
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crops when separately assigned or charged , but they do not include 
(1) Chattel interest in real estate, nor fixtures (except trade 
machinery as hereinafter defined), when assigned with freehold 
or leasehold interest , (2) Shares , (3) Choses in action , (4) Stock 
or farm pioduce which ought not to be removed As to growing 
crops, these may become chattels as soon as they are severed from 
the land (Ex p Nut Merc Bank, 29 W R , 227) 

(lv) Ti ade machinery Certain trade machinery is also deemed to 
be mcluded m the term " personal chattels ” for the purposes of 
the Acts (see s 5 of the Act of 1878 , as to trade machinery, see 
the following cases In le Yates, 38 Ch D 112, In re Brooke, 
Brooke v Brooke, 1894, 2 Ch 600, and Small v National Provincial 
Bank, 1894, 1 Ch 686) 

(v) Assignments, transfers, etc We have seen that the phrase 
includes " Bills of sale, assignments, transfers, declarations of 
trust without transfers, inventories of goods with receipts thereto 
attached, or receipts for the purchase money of goods, and other 
assurances of personal chattels ” 

The word “ assurance ” qualifies all the preceding words, and to 
be an assurance the document must be one “ on which the title of 
the transferee of the goods depends, either as the actual transfer 
of the property, or an agreement to transfer, or as a muniment or 
document of title taken at the times as a record of the transaction ” 
(Marsdenv Meadows, 1881, 7 Q B D 80) But if the transaction 
is complete without reference to the document, the document is 
not then a bill of sale So if a sale of goods, or a charge upon goods 
is effected by parol, and can be proved by parol evidence, a document 
which merely records the transaction is not a bill of sale The 
test is, “is it necessary to put the document in evidence to prove 
the transaction and support the title claimed ” (Haydon v Brown, 
1888, 59 L T, 810) See London and Yorkshne Bank v White, 
1894, 11 T L R , 570 Again, where goods are pledged with a 
pawnbroker, who gives a pawn ticket to the pledger, the ticket is 
not a bill of sale, as the transaction is complete without it (see per 
Cave, J , m Exp Close, In re HaU, 1884, 14 Q B D 386) 

(vi) “ Powers of attorney, authorities, or licences, etc " The 
expiessions, “ Powers of attorney , authorities , or licences to take 
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possession of personal chattels as secutity for any debt" are only 
applicable to documents which are consistent with the possession 
of the goods rem aining m the grantor {Ex p Hubbard In re Hardwick, 
1886 17 Q B D 690) They do not include the case of an ordinary 
lease where the landlord has a power to distrain for rent Where, 
however, a landlord has power to distrain upon property of his 
tenant in a house other than that which is mcluded in the lease, 
the document is a bill of sale (see In re Roundwood Colliery Co., 
1897 1 Ch 373) The words above set out do not include a proviso 
in a building lease to the effect that the landowner may re-enter 
upon the builder's default and providing that on such re-entry 
all building materials on the land shall be forfeited to and become 
the property of the landowner “ as and for liquidated damages,” 
for the reason that m such a case, possession is not taken as 
“ security for any debt” {Ex p Newitt, In teGarrud, 1881 16 Ch D 
522) nor do they mclude a bond fide hiring agreement, whereby' 
the owner reserves power to resume possession upon the hirer’s 
default the hirer not being the owner of the chattels {M’Enftre v 
Crossley 1895 A C. 457) 

(vu) Documents conferring equitable interest An agreement 
conferring a right m equity to chattels is a document which creates 
a right in equity as distinct from a right at law. The prolusion 
does not apply to documents by which a right m law is given 
{Reeves v Barton 1883, 12 Q. B. D. 436) Suppose B. sells his 
business to A with a clause providing that B may have a hen 
on stock-in-trade for unpaid purchase money this is a bill of 
sale {Coburn v. CoUms 1887 35 Ch D 373) 

But if a bill is a security for money, it must be m a statutory 
form. Therefore, none of the documents which may be bills 
within (a) and {b) supra are valid as security for monetary advances. 

(vm) Exceptions : It is as important to consider what documents 
are not as to consider what documents are, bills of sale 

(I) Assigawnts for the benefit of creditors * These are assign- 
ments for the benefit of creditors generally. Such assignments 
must be registered under the Deeds of Arrangement Act. 1887 (see 
Deeds of Arrangement). If not so registered they may be declared 
void In order to escape being a bill of sale, the assignment must be 
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for the benefit of creditors generally An instrument authorising 
a creditor to tak e possession of a debtor’s goods and sell them, 
paying out of the proceeds the debts due to himself and other 
creditors, was decided to be a bill of sale requiring registration 
[Ex p Parsons, In re Townsend , 34 W R 329 , see also Hadley v 
Beedom, 1895, 1 Q B 646) 

(2) Marriage settlements Were they not specially exempted 
from the Bills of Sale Act, it is obvious that ante-nuptial settlements 
might well come within the definition of a bill of sale Having in 
view the objects which these Acts are intended to serve, it is clear 
that mamage settlements were very justly excepted The object 
of the section is to exclude from the operation of the Acts instru- 
ments, the intention and effect of which is, not merely to assign 
goods from one person to another, but to create a trust for the 
purpose of carrying out a provision for a mamage But post- 
nuptial settlements are not within this exception [Ex p Stray, 
1867, L R 2 Ch 374) So, if a man settle furniture, etc , on his 
wife, the settlement must be registered as a bill of sale The object 
of this rule is to prevent, as far as possible, a trader unjustly, and 
in defraud of his creditors and other persons with whom he is 
dealing, turning over his property to his wife in order that, when 
execution is sought to be put upon his goods, he may, figuratively 
speaking, show a pair of empty pockets Creditors, however, aie 
always liable to be deprived of their security when husband and 
wife are living together, for m those circumstances the law attributes 
possession to the person who has the legal title, and it would appear 
that a post-nuptial settlement, whereby chattels are assigned by 
a husband for his wife's separate use, is not necessarily affected by 
the Acts, even though the chattels are m the joint domicile at the 
time of execution or bankruptcy So a duly registered bill of sale, 
given for valuable consideration, by which a husband assigned to 
his wife for her separate use, furniture which remained in the joint 
possession of the husband and wife at the time of the former’s 
liquidation, was upheld against his creditors [Ex p Cox, In re Reed, 
1875, 1 Ch D 302) 

(3) Debentwes and securities on imported goods Nothing m the 
Act of 1882 applies to any debentures issued by any mortgage loan 
or other incorporated company and secured upon the capital stock 
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01 goods chattels, and effects of such company (s 17) See also the 
Bills of Sale Acte, 1890 and 1891, which except from the operation 
i of the Acts of 1878 and 1882 certain securities on imported goods 
(iv) Documents deemed to be bills of sale It is also provided 
by sect 6 of the Act of 1878 that — 

“ Every attornment, instrument, or agreement, not being a 
mining lease, whereby a power of distress is given, or agreed to be 
given, by any person to any other person by way of security for 
any present, future, or contingent debt or advance, and thereby 
any rent is reserved or made payable as a mode of providing for 
the payment of interest on such debt or advance, or otherwise for 
the purpose of such security only, shall be deemed to be a bill of 
sale within the meaning of this Act, of any personal chattels which 
may be seized or taken under such power of distress 

“Provided, that nothing m this 'section shall extend to any 
mortgage of any estate or interest in any land, tenement, or 
hereditament which the mortgagee, being in possession, shall have 
demised to the mortgagor, as his tenant, at a fair and reasonable 
rent " 

An attornment clause in a mortgage of land giving a power of 
distress to the mortgagee as secunty for payment of interest m 
aueai {Ex f> Kennedy , In re Willis, 1888, 21 Q B D 384), and a 
stipulation in a tenancy agreement giving the landlord power to 
distrain foi the puce of goods supplied {Ptdbrook v Ashby & Co , 

1887, 56 L J , Q B 376) have been held to be bills of sale within 
this section 


(r) Consideration . The consideration for which a bill of sale is 
given must be tiuly stated (as to absolute bills, Act of 1878, s 8 
as to bills by nay of secunty, Act of 1882, s 8) Where It was 
dcscnbed as the sum of £90 “ now due and owing,” £50 being 
advanced at the time, this was held not to be a true statement 
1900 ' 1 2 B 138 > See also as to consideration 

O B n 4 V ’m, 18 , 90 ' 81 L T 778 ' Ex * Hmt > '883, 13 
m‘l6T L R I" 98 ■ Raiv 

M Avoidance of duplicate bills • \Vheie a subsequent bill of 
* t ' ls t ' xeculcd " lUlm or on the expiration of seven days after the 
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execution of a prior unregistered bill, and comprises all or any part 
of the personal chattels comprised in such prior bill, then, if the 
subsequent bill is given as security for the same debt or any part 
of that debt, it shall to that extent, and so far as respects the 
personal chattels or part thereof comprised in the prior bill, be 
absolutely void, unless it is proved that the subsequent bill was 
bond fide given for the purpose of correcting some material error 
m the pnor bill, and not for the purpose of evading the Act (Act 
of 1878, s 9) This section is intended to prevent the issue of 
successive unregistered bills of sale at such times as to avoid 
registration (see Registration, infra) It does not apply to a sub- 
sequent bill of sale executed more than seven days after an 
unregistered bill ( Canard v Meek, 1881, 50 L J , Q B 187) 

V Law as to absolute bills of sale — 

(i) Generally Absolute bills of sale are still governed by the 
Bills of Sale Act, 1878 Bills given as security for money pnor to 
Nov I, 1882, are classed with absolute bills, subject to the pro- 
visions of s 13 of the Act of 1882 The Act of 1878 does not 
prescnbe a form, and it is obvious that it could not do so, m view 
of the fact that instruments of extraordinary variety may be 
absolute bills of sale 

(n) Apparent possession The articles referred to m an absolute 
bill of sale shall be deemed to be in the “ apparent possession ” of 
the person making or giving the bill of sale, so long as they remain, 
or are m, or upon, any house, mill, warehouse, building, works, 
yard, land, or other premises occupied by him, or are used and 
enjoyed by him m any place whatsoever, notwithstanding that 
formal possession thereof may have been taken by, or given to 
any other person (Act of 1878, s 4) Two classes of apparent 
possession are mentioned (1) Where the chattels subject to the 
bill of sale are upon premises occupied by the grantor, and 
(2) Where they are used and enjoyed by him m any place what- 
soever 'When the grantor of an unregistered bill was tenant of 
rooms, where the goods comprised in it were placed, but resided 
elsewhere, and, having made default m payment, gave up the keys 
of the rooms to the grantee, who opened the rooms and put his 
name on some of the goods which, however, remained on the 
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premises, it was held that the grantor did not occupy the rooms, 
and that the goods were not to be deemed m his apparent possession 
* ( Robinson v Bnggs, 1870, L R , 6 Ex , 1) 

(in) Attestation and registration It is to be observed that, 
m the case of an absolute bill, attestation is by a solicitor (s 10 (1) ) 
This is to ensure that the object of the document which he is 
signing shall have been made quite plain to the grantor An 
absojute bill of sale must be registered (see Registration, infra) and 
attested, and must set forth the consideration, otherwise it may be 
void against certain persons 

(iv) Avoidance of an absolute bill The persons against whom 
s 8 of the Act of 1878 avoids a bill are (a) Trustees or assignees 
of the grantor in bankruptcy , (6) Trustees under any assignment 
for the benefit of creditors , (c) Sheriffs’ officers or other persons 
seizing the chattels m the execution of process of court, and 
(d) Every person on whose behalf such process has been issued 
An unregistered bill is good as between grantor and grantee (Dams 
v Goodman, 1880, 5 C P D 128) Thus the grantee of an 
unregistered bill of sale, or of one whereof the registration has not 
been renewed m accordance with the Act of 1878, can give a good 
title to the chattels comprised in the bill by executing a subsequent 
bill which comphes with the Acts ( Antontadi v Smith, 1901, 2KB 

' 589 » but see Hopkins v Gudgeon, 1906, 1 KB 690) In the 
case of an execution creditor, the bill is only avoided to the extent 
which may be necessary to give effect to the execution (Ex p Blaiberg, 
In re Toomer, 1883, 23 Ch D 254) 

(v) Order and disposition Chattels comprised m an absolute 
bill duly registered are not in the order and disposition of the 

grantor within the meaning of the Bankruptcy Act (Act of 1878 
s 20) 

(vi) Form of an absolute bill of sale “ This Indenture, made 
the 1st day of December, 1905, between James Thompson (herein- 
after called the grantor) of the one part, and Andrew Macdonald 
(hereinafter called the grantee) of the other part Whereas the 
grantor has agreed with the grantee for the absolute sale to the 
grantee of the machinery and plant specified in the schedule here- 
under written for the sum of £100 Now this Indenture witnesseth 
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that, in puisuance of the said agieement, and in consideration of 
the sum of £100 to the giantoi, paid by the giantee (the leceipt 
wheieof the giantoi heieby acknowledges), he, the giantoi, as 
beneficial ownei, doth hereby convey and assign unto the giantee 
all and smgulai, the said machinery and plant, to hold the same 
unto the giantee, his executois, administrators, and assigns 
absolutely In witness wheieof the said paities to these presents 
have hereunto set then hand and seals the day and yeai fiist above 
mitten 

“Signed, sealed and delivered by the 
said James Thompson, m my 
piesence, the effect of the above- 
wntten bill of sale having been 
explained to the said J ames 
Thompson befoie his execution 
tlieieof by me, the attesting 
solicitor, “ James Thompson 

“ Robot Knowles, 

" 103, Bedfoid Row, WC” 

[Schedule ] 

VI Law as to bill of sale given in security for money — 

Generally These bills, if given aftei Nov 1, 1882, aie governed 
by the Act of 1882 The question whether a paiticular bill is 
given as security is one of fact to be decided m each case So an 
absolute bill of sale may, m leality, be given by way of secunty if 
accompanied by a hiring agreement {Ex p Oddi, In ie Walden, 1878, 
10 Ch D 78 , see also Ex p OR, In re Watson, 1890, 25 Q B D 
27, Maddl v Thomas, 1891, 1 Q B 230, Beckett v Towei Assets 
Co, 1891, IQ B 638, Maas v Peppei, 1905, A C 102) A 
contempoi aneous agieement to pay interest on the debt will avoid 
the legislation {Edwaids v Marcus, 1894, 1 Q B 587, and see 
EUts v Wught, 1897, 76 L T 522), (as to consequence of 
non-registiation, see Rcgisftatton, tnfia) 

(i) Statutory form of bill given as secunty for money The 
following is a simple foim of a conditional bill of sale which 
complies with the lequirements of the Act of 1882 — 

This Indentuie, made the 1st day of Januaiy, 1906, between 
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John Brown, pharmaceutical chemist, of the one part and Tom 
Smith, jeweller, carrying on business at 1004. Oxford Street of 
the other part Witnesseth. that m consideration of the sum of £50 
now paid to John Brown by Tom Smith the receipt of which the 
said John Brown hereby acknowledges he. the said John Brown, 
doth hereby assign unto Tom Smith his executors administrators 
and assigns all and singular, the several chattels and things 
specifically described m the schedule hereto annexed bv way oi 
security for the payment of the sum of £ 50 and interest thereon 
at the rate of 5 per cent, per annum. And the said John Brown 
doth further agree and declare that he will dulv pav to the said 
Tom Smith the principal sum aforesaid together with the interest 
then due. by equal half-yearly payments of £25 on the 1st day of 
July. 190S. and the 1st day of January. 1909. And the said John 
Brown doth also agree with the said Tom Smith that he will at 
all tames during the continuance of this security insure and keep 
the said chattels and things insured against loss and damage by 
fire in the sum of £50 at the least. And will pat- rent to become 
due. and payable by him in respect of the premises on which the 
said chanels and things or any of them now are. Provided, 
always, that die chattels hereby assigned shall not be liable to 
seizure, or to be taken possession of by the said Tom Smith, for 
any cause other than those specified in sect. 7 of the Bills of Sale 
Act (1S7S) Amendment Act. 1SS2 

In witness whereoi. the parties to these presents have here- 
unto scl iheir hands and seals the day and year first above written. 

Signed and sealed by the said John 
Brown, in the presence of me. 

Silas Upkeep, of 2 Xewboit Lane 
in the City of London. Tailors 
Foreman. “ j oIlJ Bro ^ j . 

"Silas Upkeep. 

(u) Importance of the form : "With reference to this form, it is 
provided by the Act of 1SS2 sect. 9. that a bill of sale made, or 
given, by way of security for the payment of money, by the grantor 
thereof, shah be void unless made in accordance with the form in 
ihe schedule to the Act. Unless the form is complied with the 
bill is void absolutely — agai ns t the grantor and his creditors. It 
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follows, therefore, that inventories of goods, with receipts attached, 
receipts, powers of attorney, licences to seize goods, and agreements 
conferring a right of equity to personal chattels, cannot now be 
bills of sale to secure money, as they cannot be m the form But 
certain documents referred to m sect 6 of the Act of 1878— e g , an 
agreement giving a power of distress, whereby any rent is made 
•payable as a mode of providing for the payment of interest on a 
debt or advance — need not be m the form here given Mr Reed 
says, m his work on Bills of Sale,” at p 175 “ The object of the 
section and the form is twofold (1) To secure that the borrower 
shall understand the nature of the security , (2) That a creditor, 
on merely searching the register, shall be able to understand the 
borrower’s position without legal assistance ” The exact words of 
the form need not be complied with, but nothing substantial may 
be subtracted from it, and nothing actually inconsistent may be 
added ( Davis v Burton, 1883, 11 Q B D 537) 

A grantor cannot convey, or assign, “ as beneficial owner,” the 
introduction of those words being an attempt to incorporate the 
covenants in sect 7 of the Conveyancing Act, 1881, including the 
covenant for quiet enjoyment {Ex p Stanford, In re Barber, 1886, 
17 Q B D , 259) 

(in) Departure from the form A bill is void 11 when it departs 
from the statutory form in anything which is characteristic of that 
form {Thomas v Kelly, 1888, 13 A C 506) Where, however, an 
instrument comprises a mortgage of real property as well as chattels, 
it may be valid as to the real property though void as to the 
chattels {Ex p Mason, In re Isaacson, 1895, 1 Q B 333) 

(iv) Description of the grantee Some description of the grantee 
must be given , it would not be sufficient to describe him as " Tom 
Smith ” {Altree v Altree, 1898, 2 Q B 267) (As to the effect of 
misnomer of the grantor, see Lee v Turner, 1888, 20 Q B D 
773 , Stokes v Spencer, 1900, 2 K B 483 ) 

(v) Consideration By the Act of 1882, sect 12, every bill, 
made or given in consideration of any sum under £30, is void It 
is not necessary that the consideration money shall pass at the 
date of the bill , the sum in security for which the bill is given 
may be a pie-existing debt The amount must be a sum certain 
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(vi) Description of property . The words “All and singular the 
several chattels described in the schedule ,” axe of considerable 
• importance Every conditional bill of sale must have annexed 
thereto, or written thereon, a schedule containing an inventory of 
the personal chattels comprised therein, and such bill of sale 
(subject to a reservation presently referred to) has effect only m 
respect of the personal chattels specifically described m the schedule , 
and shall be void (except as against the grantor) m respect of any 
personal chattels not so specifically described (Act of 1882, sect 4) 
Suppose, for instance, the schedule was in the following form 
" The Bnnsmead piano, the green sofa, and all the other furniture 
m the parlour, at No 203, Gower Street ” The “ other furniture ” 
in the drawing-room would not be protected by the bill of sale if 
seized by a creditor The piano and sofa would be protected from 
seizure if the grantee darmed that they had been assigned to him 
As between grantor and grantee, however, the schedule would be 
valid to give the grantee a charge over all the furniture m the drawing- 
room (see Davidson v Carlton Bank, 1893, IQ B 82, Davies v 
Jenkins, 1900, 1 Q B 133) The goods specified m the schedule 
must be capable of present assignment It would not be valid to 
affect furniture which may, hereafter,” be on the grantor’s premises 
Only personal chattels can be inserted m the schedule Words 
may be added to include chattels to be substituted, either under a 
covenant for substitution, or within the protection of s 6 (2) ( Seed 
v Bradley , 1894, 1 Q B 319 , Coates v Moore, 1903, 2KB 140) 
Goodwill, tenant-right, and other matters could not be inserted 
The exceptions to the rule as to specific statement m the schedule 
are to be found in s 6 of the Act of 1882, and extends to (a) growing 
crops, (6) fixtures and trade machinery which are brought on to 

the grantor’s premises to replace fixtures or machmery which may 
be removed 

(vn) Grantor to be true owner One other important section of 
the Act of 1882 must be noted heie It is provided by s 5 that, 

Save as hereinafter mentioned (l e , m s 6, ubi supra), a bill of 
sale shall be void, except as against the grantor, in respect of any 
personal chattels specifically described m the schedule thereto, of 
which the grantor was not the hue owner at the time of the 
execution of the bill of sale ” Suppose that the furniture over 
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which John Biown gave the bill of sale leally belonged to Mis 
Brown at the date of the bill, the bill would be void against (foi 
example) cieditois The effect of the section may be said to be 
to senously affect the validity of a bill winch coveis a floating 
stock-in-tiade The woid " ownei ” is used in its natuial sense 
A bill of sale given in 1888, to secure money lent in good faith to 
the grantoi, was held void undei the section, the giantoi having 
m 1885 parted with the piopeity by umegisteied deed of gift, of 
which the bill of sale holdei had no notice (Tuck v Southern 
Deposit Bank, 1889, 42 C D 471 , see also Saimdeis v White, 1902, 
1 K B 472) 

(vm) Principal and interest : The condition must state a definite 
principal sum, and must also compiehend mteiest, though the 
intei est may be such as is agieed on, calculated at a late pei month, 
oi otheiwise, and may be payable by instalments, which need not 
be equal, but must be lateable, otheiwise theie will be a vanance 
from the form Interest may be declaied payable by the month 
oi year Thus a clause to the effect that the giantoi agrees to pay 
“ Is per £ pei month,” a form and rate of payment sometimes 
adopted by money-lendeis, would be valid (Lumley v Simmons, 
1887, 34 Ch D 698 , see also Mom maud v Le Claue, 1903, 2ICB 
216) Calculation of mteiest in a lump sum, to become payable 
on failure to pay any instalment, was held not to be m accordance 
with the form (Ex p Abiams, In ie Johnstone , 1884, 50 L T 184) 

(i\) Covenants generally Ceitam covenants have been mseited 
in the model form of bill of sale, but the statutory form which is 
to be found in the Schedule to the Act does not specify any 
particulai covenants which may be inserted It may be stated 
generally, howevei, that covenants foi the maintenance of the 
secunty are legitimate A covenant in a bill given m lespect of 
household goods, whereby the grantor undei takes to'ieplace any 
ai tides woin out by others of equal value, does not invalidate the 
bill, inasmuch as it is a covenant foi the maintenance of the security 
(Coates v Mooie, 1903, 2 K B 140) 

(\) Covenant for payment A covenant for payment must name a 
stipulated time oi tunes for payment , but a covenant to pay “ on 
oi before a certain date, with a provision foi defeasance of the 
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security at tiie grantor's option at an earlier date, accords with the 
form [De Braam v. Ford 1900, 1 CL 142). 

* (xl) Provisoes for seizure : Generally • The ordinary form of 
proviso for seizure has the effect of incorporating in the bill of sale 
the provisions of s 7 of the Act of 1882 s.s. (1) of which provides 
that personal chattels assigned under a bill of sale shall not be hable 
to be seized or taken possession of by the grantee except for certain 
specified causes (see 1-5 tnfra) The grantor may, within five days 
from the seizure for any of these causes, apply to the court, and 
the court, if satisfied that by payment of money or otherwise, the 
said cause of seizure no longer exists, may restrain the grantee from 
removing or selling the said chattels, or may make such other order 
as may seem just. 

If the grantor becomes bankrupt after seizure, the trustee in 
bankruptcy can only redeem by paying the whole amount owing 
on the security [Ex p. Woolf e, In re Wood 1894, 1 Q. B 605) 

For the purpose of carrying out the objects of this sub-section, it 
is further provided by s. 13 that personal chattels seized under a 
bill of sale must remain on the premises where they were so seized 
or so taken possession of and must not be removed or sold until 
after the expiration of five clear days from the day they were so 
seized or so taken possession of. These five days of grace will give 
a grantor an opportunity of carrying out the condition in respect 
of which the seizure may have been effected It is now proposed 
to consider the various provisions for seizure 

(1) Default in payment etc. : “ If the grantor shall make default 
in payment of the sum or sums of mouev thereby secured at the 
time therein provided for payment or in the performance of any 
covenant or agreement contained in the bill of sale, and necessary 
for mam taming the security. ’ It is to be observed that it is not 
necessary for the grantee of the bill to make any demand for 
payment on or shortly before the days which are mentioned in 
the bill. If a bill of sale holder chooses to enlarge the time for 
payment, a default under the terms of the deed will not according 
to the case of Albert v. Grosienor Investment Company (1867, L. R , 
3 Q. B 129) warrant a seizure. 

(2) Grantor becoming bankrupt • “ If the grantor shall become 
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a bankrupt, or suffer the said goods to be distrained for rent, rates 
or taxes ” (s 7 (2) ) While a grantee may obtain all the advan- 
tages of a secured creditor m the bankruptcy of the grantor, the 
occurrence of bankruptcy may have a very prejudicial effect on the 
grantee’s security This is for the reason that chattels comprised 
m a bill of sale, given after the commencement of the Act of 1882, 
by way of security for the payment of money, are m certain cases 
subject to the reputed ownership clause of the Bankruptcy Act 

(3) Qantor suffering removal of goods “If the giantor shall 
fraudulently either remove or suffer the said goods, or any of them, 
to be removed from the premises ” (s 7 (3) ) As the value of a 
bill of sale rests in the fact that it provides a security for an advance, 
any attempt to tamper with or remove the security enables the 
grantee to protect himself by instant seizure Mere removal will 
not be sufficient , it must be shown to be witti intent to depiive 
the mortgagee of his remedy [Parry v Duncan, 1881, 7 Bmg 243) 
Where, however, the effect of the removal would be to deprive the 
mortgagee of his security, and leave him to merely enforce his 
remedy by action, it seems that the removal may be within the 
sub-section ( Opperman v Smith, 1824, 4 D and Ry 33) 

(4) Failuie by grantor to produce receipts for rent, etc ” If the 
grantoi shall not, without reasonable excuse, upon demand in 
writing by the grantee, produce to him his last receipts for rents, 
rates, and taxes ” (s 7 (4) ) This clause is important, when it is 
remembered that during the five days when the goods must remain 
on the grantor’s premises, the landlord and the tax collector may 
come m and distrain As to what is a reasonable excuse for not 
producing the receipt, the fact that a grantor did not produce a 
receipt for rent which had only become due a few days, and of 
which the landlord had not yet required payment, was field to be 
a reasonable excuse [Ex p Cotton , 1883, 11 Q B D , 301) 

(5) Levy of execution 11 If execution shall have been levied 
against the goods of the grantor under any judgment at law” (s 7 
(5) ) Levy need not extend to the goods mentioned in the bill 
of sale Thus a man might give a bill of sale over the furniture 

, m his drawing-room, while the person levying execution might 
seize the furniture in the dining-room Such a seizure would be a 
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levy within the meaning of the section The term " judgment ” 
may include every order of the court or a judge, in any cause or 
matter which may be enforced m the same maimer as a judgment 
to the same effect 

(xn) Rights of grantor : The nght of the grantor to retain 
possession is defined by s 7 ( sub tit Seizure , supra) If he were 
interfered with by the grantee, he could maintain trespass ( Johnson 
v Diprose, 1893, 1 Q B 512) , but he cannot sell the chattels 
comprised in the bill {Edwards v Marston, 1891, 1 Q B 225) His 
nght to redeem is now extended by the Moneylenders Act, 1900 s 1 

(xm) Rights of grantor’s creditors A grantor's creditor may 
seek to upset a bill of sale by pointing out a flaw in the registration 
The bill affords no protection against distress under a warrant for 
the recovery of taxes or poor or other parochial rates (Act of 1882, 
s 14), although it does protect the chattels from liability to 
execution under a judgment for rates [Wimbledon L Bd v Under- 
wood, 1892, 1 Q B 836) With regard, however, to reputed 
ownership, this is unaffected by s 7 of the Act of 1882, it bemg 
m all cases a question of fact [In re Ginger, Ex p London and 
Universal Bank, 1897, 2Q B 461) 

VII Execution and attestation The execution must be 
attested by one or more credible witness or witnesses not bemg a 
party or parties thereto (Act of 1882, s 10), and the witness’s name, 
address, and description must be given A deed was held void 
where the witness merely signed his name, without addin g address 
or description, although the affidavit filed on registration correctly 
described both [Pat sons v Brand, 1890, 25 Q B D. 110) 
Omission of the witness’s occupation might also be fatal If 
witness has no occupation, this fact should be mentioned [Suns v. 
Tiollope, 1897, 1 Q B, 24) The technicality with which the 
statutory form of a bill of sale is attended is well illustrated by 
these elaborate rules, which relate to persons who are merely 
witnesses to the document 

VIII The Schedule The bill itself contains no list of the things 
intended to be assigned These must be placed in a schedule, 
which is essential to the validity of the bill ( Griffin v Union Deposit 

Bank, 1887, 3 T L R 608) , (see further. Description of Property 
supra), p 63 
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IX Registration of bills of sale Generally Eveiy absolute 
bill must be attested and registered m accordance with the Act of 
1878, s 8, within seven days of execution, otherwise it is deemed 
fraudulent and void as regards the property and right to the posses- 
sion of any chattels comprised therein, which were in the possession, 
or apparent possession, of the grantor The bill must be attested by 
a solicitor of the Supreme Court, and the attestation clause must 
state that the effect of the bill has been duly explained by the 
solicitor to the grantor (Act of 1878, s 10 (1) ) 

A bill of sale given by way of secunty must be registered within 
seven clear days after the execution thereof, and must set forth 
the consideration, otherwise it shall be void absolutely as respects 
the goods mentioned therein (Act of 1882, s 8) Thus the grantee 
has no title to the chattels mentioned in an uniegistered bill even if 
he has taken possession {Ex p Parsons, In re Townsend, 1886, 16 
Q B D 532) 

Provision is made for the local registration of bills by s 11 of 
this Act, and by s 16 the register is declared open to public 
inspection 

Every bill of sale, together with every schedule annexed thereto, 
must be registered, and a copy filed, together with an affidavit of 
the time of such bill of sale being made or given, and of its due 
execution and attestation, and a description of the r esiden ce and 
occupation of the person making or giving it, and of every attesting 
witness (Act of 1878, s 10 (2) ) This affidavit is a highly^fechmcal 
document, and must be diawn with the greatest care If a bill is 
made oi given, subject to any defeasance, or condition or declaration 
of trust, not contained in the body thereto, such defeasance, con- 
dition, oi declaration, shall be deemed part of the bill, and shall be 
written on the same paper or parchment therewith before the 
registration, and shall be truly set forth in the copy filed under the 
Act therewith and as part thereof, otherwise the registration shall 
be void {ib s 10 (3) ) (See on this section, Fordv Kettle, 1873,9 
Q B D 139, Yates v Ashcroft, 1882, 47 L T 337, Stokes v Spencer, 
1900, 2 Q B 483 ) Suppose, for instance, by a collateral agreement, 
a bill, which was absolute in form, was to be treated as conditional 
upon lepayment of the sum mentioned m the bill by a certain day, 
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creditor In order, however, that the execution of a bill of sale, 
of substantially all the grantor’s property as security for a pre- 
existing debt and future advances, may not be an act of bankruptcy, 
it is necessary that there should be an agreement to make further 
advances, and it is not sufficient that further advances should have 
been in the contemplation of the parties, the deed bemg stamped 
so as to cover them, and they having been actually made after the 
execution of the deed (Exp Dann, In re Parker, 1881, 17 Ch D 26) 
The test in every case appears to be, not whether the fuither 
advance was large or small, but was the fresh advance made with 
the intention of enabling the borrower, if a trader, to carry on 
business, and has the lender reasonable grounds for believing 
that the advance would enable the borrower to do so ? If these 
questions can be answered in the affirmative, the execution of 
the deed is not an act of bankruptcy (Ex p Johnson, In re Chapman, 
1884, 26 Ch D 338) The assignment will not be invalid, although 
for a past debt arising from a previous loan, if made m pursuance 
of an absolute agreement entered into at the time of the loan But, 
if the giving of the bill of sale is purposely postponed until the 
debtoi is in a state of insolvency, in ordei to prevent the destruction 
of his credit, which would result from registering the deed, such a 
transaction will not be protected, for the postponement is evidence 
of an intention to commit an actual fraud on the general body of 
the creditors (Ex p. Ftsha, In re Ash, 1872, L R , 7 Ch 636) And 
in all cases the person settmg up such a pnor agreement must piove 
its existence and good faith, and the reason for any delay m canying 
it out So, where a debtor, shortly before his bankruptcy, m 
puisuance of a pievious agreement, for valid consideration agreed 
to execute a fuither security “ if lequired,” and the request to 
execute the bill of sale was not made until several writs weie out 
against the debtor, the bill of sale was held void as against the 
tiustee in the debtor’s subsequent bankruptcy (Ex p Ktlner, In re 
Baiker, 1879, 13 Ch D 245) A bill of sale given for pait of a 
debtor's pioperty is on a diffeient footing to a bill for the whole of 
such propel ty The question then is, whether insolvency, or, m 
case of a trader, stoppage of business, is a necessary consequence 
of putting the instrument into force, but the validity of the 
tiansaction will depend to a large extent on all the circumstances 
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of the case, and the propoition of the property assigned to the 
debtor’s whole estate The mere existence of a past consideiation 
* in this instance is not evidence of fraud, for everyone must have 
power to make over some part of his pioperty , but if the transaction 
has for its object a fiaud on creditors, it is an act of bankruptcy 
(Stebeit v Spooner, 1836, 1 M & W , 174) 

XI Bill or sale may be fraudulent preference Two 
questions anse m considering whether a bill of sale is a fraudulent 
prefeience within the meaning of B A , 1883, s 48 (1) (see Fiaudiilcnt 
Piefetence) ( a ) Was the grantoi unable from his own money to 
pay his debts as they became due , (6) Did he give his bill with a 
view to prefei the creditoi So, if a debtor gives to his creditoi a 
bill of sale in pursuance of a binding contract, oi in consequence 
of appiehended civil oi criminal proceedings, or to avoid a distiess, 
or m consequence of a demand oi pressure by the creditor, without 
collusion, the transfer will not necessarily constitute a fraudulent 
preference 

Subject to the above provisions as to fiaudulent preference, a 
bankrupt may give a bill of sale, provided (a) The bill is given 
before the date of the receiving order , (6) The peison in whose 
favour the bill is given has not at the date of the bill notice of any 
available act of bankruptcy committed by the bankrupt befoie 
that time (see Available Act of Bankruptcy) 

XII Avoidance of a bill of sale at common law A bill of 
sale may fulfil all the conditions piescnbed by the Acts, and yet 
be treated as fraudulent and void It may have the effect of 
disturbing those relations which oidmanly exist between debtor 
and creditor Credit is given to a man because, to all appearances, 
he is a man of substance The owner of a factory or warehouse 
will have a large quantity of machinery and stock upon which a 
creditor may naturally rely, should the debtor’s banking account 
prove insufficient to discharge a debt, the householder has 
furniture the sale of which may prove security for his rent Assume 
it were possible for a man to assign all his goods and effects by a 
secret agreement, one of the terms of that agreement bemg that 
the assignor should be entitled to retain possession of the goods 
tor the time bemg In such circumstances persons dealing with 
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the assignor might be misled It was early recognized, however, 
that assignments made m this way ought to be held void The 
leading authority upon this branch of law is known as Twyne's 
Case, 1601 (1 Sm , L C ) The signs and marks of fraud were 
there declared to be (1) The generality of a gift, i e , the giving 
of all, or nearly all, the debtor’s property , (2) The donor’s con- 
tinuance in possession , (3) The secrecy of the transaction , (4) And 
that it is made pending the writ So if Biown, sued by Smith, 
were to assign all the furniture in his house to Jones, the assign- 
ment would, m all probability, be declaied void as against Smith , 
and the fact that the assignment was carried out by a valid bill 
of sale would be no protection Lord Coke advising those about 
to take an assignment of this kind said (in the case above men- 
tioned) “Let it be made in a public manner, and before the 
neighbours, and not m private, for secrecy is amaik of fraud Let 
the goods and chattels be appraised by good people to the very 
value, and take a gift in particular satisfaction of your debt 
Immediately aftei the gift, take possession of them, for continuance 
in possession in the donor is the sign of trust ” In the case of a 
bill of sale, however, continuance in possession is not necessarily 
a sign of fraud In the case of an absolute bill, continuance in 
possession until an execution of a bankruptcy creates a strong, 
though not conclusive, presumption of fraud ( Edwards v Harben, 
1788, 2 T R 587), for if goods aie absolutely assigned by one 
person to another, why should the assignoi remain in possession > 
In the case of a conditional bill, howevei, continuance in possession, 
when consistent with the deed, is not even pnma facie evidence of 
fiaud unless such possession is a contrivance to defraud cieditors 
{Nmm v Wilsmote, 1800, 8 T R 521) 

BOARD OF TRADE (and see Annual Report of Trustee, p 30 
Official Receiver and Staff of Board of Trade, p 207 ) 

Generally The Board has power from time to time to issue 
general orders or regulations for the purposes of the Bankruptcy 
Acts and Rules (R 347) Judicial notice is taken of such orders, 
and they may be enforced by the court (B A , 1883, s 102) The 
numerous and varied powers and duties of the Board cannot be 
dealt with under this heading, but will be found elsewhere Thus, 
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as to control which the Board may exercise ovei the trustee, see 
Trustee, p 327 , as to audit of trustee's books by the Board of 
, Trade, see Accounts of Trustee , p 6 , and as to the appointment 
of a trustee by the Boaid of Trade, see Trustee, p 320 The Board 
also have power, in certain cases, to fix the tiustee’s remuneration 
(see Trustee, p 325) and to sanction expenses incurred by him 
when acting without remuneration (B A , 1890, s 15 (2) ) As to 
the powers, etc , of the Board of Trade m lelation to official 
receivers, see Rs 321-339. 

Proceedings of All documents pui porting to be orders or 
certificates made or issued by the Board, and to be sealed with the 
seal of the Board, or to be signed by a secietary or assistant secretary 
of the Board, or any person authonsed in that behalf by the 
President of the Board, aie leceived m evidence, and deeTed to 
be such orders oi certificates without further proof, unless the 
contrary is shown (B A , 1883, s 140 (1) ) 

A certificate signed by the President of the Boaid that any order 
made, certificate issued, or act done, is the order, certificate, or 
act of the Board of Trade is conclusive evidence of the fact so 
certified (ib , (2) ) 

Appeals from Where an appeal to the High Court is given 
against any decision of the Board of Trade, or of the official receiver, 
the appeal shall be brought within twenty-one days from the time 
when the decision appealed against is pronounced or made (B A , 
1883, s 139) 

BONA FIDE SETTLEMENT (See Voluntary Settlement, p. 339 ) 
BOND (and see Security) 

A debt may be deemed to be paid in full where the debtor enters 
into a bond to secure it (As to payment in full, see Annulment 
of Adjudication, p 31 ) 

A bail bond is not released by discharge (see Discharge, p 128) 

Where a person is required to give security by the Bankruptcy 
Acts, he must m general give it by bond with sureties (see Rs 
38-46) 

BOOKS (and see Documents) 

Of bankrupt Omission by a trader to keep proper books may 
prejudice his application for discharge if he subsequently become 
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bankrupt (see Discharge of Bankrupt, p 126) The official receiver 
has a right of access to the bankrupt's books (s 68) The Board 
of Trade may, on the application of the official receiver, direct that 
the debtor’s books of account and other documents given up by 
him may be sold, destroyed, or otherwise disposed of (R 294) 

Books of account belonging to the debtor m the hands of a third 
person must be delivered up No one can exercise a hen thereon 
(see R 349, and Discovery, etc , p 144) As to the use to which a 
bankrupt’s books can be put m preparing a statement of affairs, 
see Statement of Affatrs, p 303 , as to mutilation of books, see 
Fraudulent Debtors, p 171, as to parting with books, see ib , 
p 171 , and as to the consequences of failure by the debtor to 
deliver up books, see ib , p 170 

Of trustee : (See Accounts of Trustee, p 4) 

BREACH OF TRUST. 

While a proof may be lodged for a debt founded on a breach of 
trust, discharge does not release a bankrupt from a debt incurred 
by fraudulent breach of trust (see Discharge of Bankrupt, p 128) 
The fact that he has been guilty of such fraud may also prejudice 
his discharge (see ib ). 

BUSINESS OF BANKRUPT. 

A bankrupt may, by permission of the committee of inspection, 
carry on and manage his business, and may receive an allowance 
therefor (B A , 1883, s 64 , R 325) When the trustee carries 
on the bankrupt’s business he must keep a trading account (see 
Trustee, p 330) 

A trader who obtains goods under the false pretence of carrying 
on business may render himself criminally liable (see Fraudulent 
Debtors, p 171) 

CASH BOOK. 

As to the requirements of the trustee's cash book, see Accounts 
of Trustee, p 6 

CHAIRMAN. (See Meetings of Creditors ) 

CHATTELS (See Personal Chattels ) 

CHOSE IN ACTION 

A chose (or thing) m action is defined elsewhere (see Reputed 
Ownership, p 275) Choses in action belonging to a bankrupt 
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CHOSE IN ACHON (coitA. 
vest in. and are deemed to be duly assigned to the trustee (see 
Tn>s:ee. p. 334). but subject to'equities (r> It re Wallis. Ex p. Jerks. 
'1902. 1 K. B. 719). The reputed ownership clause does not 
generally apply to choses in action (see Rep’ded Om ersl ip p. 274). 

CLERGYMAN. (See Realization of Property, p. 259.) 

CLERKS. SERVANTS, AND LABOURERS. 

Persons m these classes are entitled to certain priorities over the 
other creditors of a bankrupt (see Priorizy or Delfs. p. 232). 

COMMENCEMENT OF BANKRUPTCY. (See Tide of Trustee, 
p. 312.) 

COMMITTAL OF DEBTOR (and see Contempt of Court). 

As to the power of the court to make a receiving order m lieu oi 
committal, see Recent/ g Order, p. 266 : and as to the committal 
of a defaulting debtor, sec Did oi Dehor, p. 155. Where the 
court commits any person to prison, the prison may be such 
convenient prison as the court thinks St (B. A.. 1SS3 s. 120). 

COMMITTEE OF INSPECTION. (See also Trustee, sub. tit. Poirers 
exerdsdbh by per// issior or Co// h mee oj Irspeaior. p. 329.) 

(i) PrJih n ary . 

(n) Appor tree/ r or con.triftee. 

(ni) Restp actor aid retnoial of /, e„ bers. 

(iv) Disabfliites. e f c.. of n embers of coh.n iftee 

(v) Heein'gs ot con n iffee, p. 77. 

(vi) Povers ard c idles oi con h iftee. 

(vu) Where if ere is i.o con n iftee 

(i) Prel im ina r y : In any bankruptcy where the creditors are 
numerous and the a ff a ir s of the b ankr upt are much involved, it is 
often convenient to invoke the services of a statutory body known 
as a * Co mmi ttee of Inspection There is no committee of 
inspection in a small ” bankruptcy, but the official receiver mav 
do. with the permission or the Board of Trade, all that a trustee 
may do with the permission of the committee (1SS3 s. 121). 

(ii) Appointment of committee : The creditors qualified to vote 
may at their first or any subsequent meeting, appoint from among 
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the creditors generally, or the holders of general proxies (as to 
which see p 198, post) or general powers of attorney from such 
creditors, a committee of inspection to superintend the trustee in' 
his administration of the bankrupt's property The committee 
must consist of not more than five nor less than three persons A 
creditor who is appointed a member may not act until he has 
proved his debt, and his proof has been admitted (B A , 1883, s 22 
(1), as amended by B A , 1890, s 5) If no committee is 
appointed, any function which is to be performed by the committee 
under the Act, may be perforn ed by the official receiver (B A , 
1883, s 22 (9) and B R 337) 

(ui) Resignation and removal of members A member of the 
committee may resign by giving written notice to the trustee (B A , 
1883, s 22 (4) ), or he may be lemoved by the cieditors passing a 
resolution (ib (6) ) If any member becomes bankrupt or com- 
pounds or arranges with his creditors, or is absent from five 
consecutive meetings, his office becomes vacant (ib (5) ) On a 
vacancy occurring, the trustee may summon a meeting of creditors 
for the purpose of appointing a new member (ib (7) ) , but the 
continuing members may act notwithstanding the vacancy (ib (8) ) 

(iv) Disabilities, etc , of members of committee No defect or 
uregulanty m the appointment of a member of the committee will 
vitiate any act done by him m good faith (B A , 1883, s 143 (2) ) 
He must not, except by leave of the court, either directly or 
indirectly by himself or any partnei, cleik, agent or servant, become 
puichasei of any part of the estate (B R 316, and see Tiustee, 
p 329) , but this rule is not infringed by a partner purchasing on 
his own private account (lit i e Gallai d, 1 897, 2 Q B 8) A committee 
man may not, except undei and with the sanction of the court, derive 
any piofit from any transaction arising out of the bankiuptcy (B R 
317) Further, he may not, except with the sanction of the court, 
receive out of the estate any payment for services rendered by him 
in connection with the administration of the estate, or for any goods 
supplied by him to the trustee for or on account of the estate (ib ) 
The sanction of the court must be obtained befoie the business 
is commenced from which the profit is to be derived (In it Gallai d, 
Ex p Gallai d (No 1), 1896, 65 L J Q B 199) 
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The order of the court must specify the nature of the service 
which the committee man desires to perform (B R 317a) 

• (v) Meetings of committee The committee may meet at such 
times as they may appoint, and failing appointment not less than 
once a month (B A , 1883, s 22 (2) ) They may act by a majority , 
but a majority of the members must be present before they can act 
at all (ib ss (3) ) 

(vi) Powers and duties of committee • The committee of 
inspection may apply to the Board of Trade to authorise an account 
to be opened at a local bank (B A , 1883, s 74 (4) ) , and may allow 
postponement of a dividend (ib , s 58 (2) ) They may also give 
general directions to the trustee , but directions given by the 
creditors in general meeting must override those given by the 
committee It is the duty of the committee to audit the trustee’s 
cash book not less than once in every three months (B R 288 , 
and see Accounts of Trustee , p 6) A member of the committee 
may also summon a meeting as to the trustee’s removal (R 311) 
The committee also have power to allow the trustee to employ a 
solicitor or other agent to take any proceedings or do any 
business which they may sanction (B A , 1883, s 57 (3) ) As to 
the powers, etc , of the trustee which are only exercisable by him 
by consent of the committee, see sub tit Trustee , and as to the 

review by the creditors of a resolution by the committee of inspection, 
see ib ) 

(vn) Where there is no committee If there be no committee, 
any act or thing, or any direction or permission, authorised to be 
done or given by the committee may be done or given by the Board 
of Trade on the application of the trustee (B A , 1883, s 22) , 
while m a small bankruptcy the duties of the committee of inspection 
are discharged by the official receiver (see Small Bankruptcies, 
P 297) 

COMPANY 

A limited liability company is not subject to the bankruptcy 
laws (see Bankrupt, p 44) A company may present a petition in 
the corporate name , and where it is m liquidation, the liquidator 
may petition in the name of the company (see Petition, d 218 
and R 258). 
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COMPENSATION ON DISCLAIMER. (See Disclaimer of Onerous 
Properly, p 135 ) 

COMPLETED BY SEIZURE AND SALE (See Execution Creditor, 
p 159) 

COMPOSITION OR SCHEME OF ARRANGEMENT. (See also 
Priority of Debts ) 

Generally 

Advantages of a scheme 

1 Composition or scheme before adjudication 
(i) Proposal of a composition by the debtor 

(u) Form of proposal for a composition 
(m) Form of proposal for a scheme 

(iv) Meeting to consider composition 

(v) Report of official receiver on proposal for composition or 
scheme and voting letter 

(vi) Resolution accepting scheme 

(vn) Consideration of appeal by the court, p 82, et seq 
(a) Where scheme unreasonable, etc , (b) Where debtor 
guilty of misconduct , ( c ) Result of cases at to discretion 
of court , (d) Interests of the creditors to be considered , 
(e) What is “ reasonable security ” ? (/) Effect of 

scheme on released ddots 
(vui) Approval by the court, p 85 

(ix) General effect of composition or scheme 

(x) Debts not released by composition or scheme 

(xi) Pi oof of composition 

(\n) Annulment of a composition or scheme 

(xiu) Enf oi cement of composition oi scheme, p 87, et seq 

(a) Generally, ( b ) Application for enforcement, (c) 

Affidavit in support of application 

(xiv) Rights of bankrupt undei composition or scheme, p 88, 

ct seq (a) Generally, (b) Vesting of properly in, 
(c) Pi opei ty acquit cd after appioval, (d) Secret 
arrangement between debtor and ci editor 
(xv) Tius/cc undei composition 

2 Composition or scheme after adjudication, p 89 
(i) Genet ally 

(n) Annulment of bankiuptcy on 
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(m) Whether debts discharged by 
(iv) Default in making payments under, p 90 

1 

1 Composition or scheme before adjudication — 

Generally From the point of view of the creditors as well as the 
debtor, it is often advantageous to have an adjustment of differences 
brought about otherwise than through the medium of an actual 
adjudication in bankruptcy A debtor who is made bankrupt is 
subject to serious liabilities and disabilities Further, if there is 
any possibility of a debtor “ gettmg on his legs ” once more, it is 
obvious that he can best do so if he has entered into a friendly 
arrangement with his whilom creditors 
Advantages of a scheme : The advantages of a scheme may be 
thus summarised (a) An increase in the assets , ( b ) A decrease 
m the liabilities, owing to relatives, etc , releasing debts, when 
they thereby tend to save their relation from bankruptcy , (c) A 
combination of these two 

It is therefore necessary to consider the methods by which a 
“ composition ” or " scheme of arrangement ” can be effected 
It may be made either before or after the debtor is adjudicated 
bankrupt, but must not be confused with a deed of arrangement, 
which is a form of settlement between a bankrupt and his creditors 
with which the court has little or nothing to do 
(l) Proposal of a composition by the debtor Where the debtor 
proposes to make a composition for the payment of his debts, or a- 
scheme for the arrangement of his affairs, he must, within four days 
after making his statement of affairs, lodge a signed proposal with 
the official receiver setting out the terms of the scheme which he 
desires to submit to his creditors, and the particulars of any 
sureties or securities proposed (B A , 1890, s 3 (1) ) 

(u) Form of proposal for a composition (No 81a) — 

{Title ) 

, the above-named debtor, hereby submit 
the following proposal for a composition in satisfaction of my debts 

1 That payment m priority to all other of my debts of all debts directed 
to be so paid in the distribution of the property of a bankrupt shall be provided 
for as follows — 

[Ss< out terms of proposal so far as relate to preferential claims ] 

2 That provision for payment of all the proper costs, charges, and expenses 
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of and incidental to the proceedings, and all fees and percentages payable 
to the Official Receiver and the Board of Trade shall be made m the following 
manner — 

[Set out proposal for provisions for fees, charges, costs, &c ] 

3 That the following composition shall be paid as herem-after mentioned 
on all provable debts — 

[Set out terms of composition 1 

4 That the payment of the composition be secured m the following manner 
[Set out full names and addresses of surettes (if any) and complete particulars 

of all securities to be given ] 

Dated day of , 189 

(Signed) (a) 

[(a) To be signed by the debtor , in case of joint debtors, to be signed in the 
firm name by such of the debtors as the Official Receiver shall require ] 

(in) Form of proposal for a scheme (No 81 b) — 

(Title ) 

If , the above-named debtor, hereby sub- 

mit the following proposal for a scheme of arrangement of my affairs in 
satisfaction of my debts 

1 That — 

[Set out terms of scheme ] 

2 That payment in priority to all other of my debts of all debts directed 
to be so paid in the distribution of the property of a bankrupt is provided 
for as follows — 

[Sc/ out, or indicate by reference to the scheme, how it is proposed to satisfy 
pteferential claims'] 

3 1 hat provision for payment of all the proper costs, charges, and expenses 
of and incidental to the proceedings, and all fees and percentages payable to 
the Official Receiver and the Board of Trade is provided for as follows — 

[Sc/ out, or indicate by teference to the scheme, how it is proposed to piovtde 
for fees, costs, charges, etc ] 

(Set out anv other lei ms ] 

Dated this day of , 190 

(Signed) (a) 

[(<i) To be signed by the debtor 01 in the case of joint debtors, to be signed in 
the fiim name by such of the dcbtoi 5 as the Official Receiver shall requue ] 

(iv) Meeting to consider composition The official receiver must 

send a copy of the proposed composition or scheme, together with 

a repoit thereon (see mfia), to each creditoi He then holds a 

meeting of cieditors before the debtor’s public examination is 

concluded If a majority m number of the creditors, and three- 

fourths m value who have proved, decide to accept thepioposal, the 

same is deemed to be duly accepted by the cieditors When it is 

approved by the court it is binding on all the creditors (ib ss (2) ) 

Notices sent out by the official receiver must be in the prescribed 

foim (B R 196) At the meeting the debtor may amend his 

pioposal, if the amendment is, in the opinion of the official receiver, 
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calculated to benefit the general body ol creditors (B A , 1890, 
s 3 (3) ) The question whether a composition is to be accepted 
• or not is considered at the first meeting of creditors (see Meetings 
of Creditors, p 193) 

(v) Report of official receiver on proposal for composition or 
scheme and voting letter The official receiver wntes a report 
(in F 82) as to the proposal, and the creditors then fill up a voting 
letter as follows — 

Voting Letter (F 82 ) 

(Title ) 

I, , of , a creditor 

in the above matter for the sum of l , hereby request the 

Official Receiver of the said estate to record my vote [Insert here the woid 
“ foi ” or the woid " against as the case may regime] the acceptance of the 
proposal as set forth in the report of the Official Receiver hereto annexed, 
and [Creditors may, if they think tit, authorise the Official Receiver to vote 
“ against ” the proposal now submitted, but “ for ” such amendment thereof as 
may be satisfactoiy to the Official Receiver] any amendment thereof winch 
shall, in the opinion of the Official Receiver, be calculated to benefit the 
general body of the creditors 

Dated this day of , 190 

Signature of Creditor, 

Signature of Witness, 

Address, 

A creditor who has proved his debt may assent to or dissent 
from the proposal by letter addressed to the official receiver, so as 
to be received by him not later than the day before the meeting 
Such assent or dissent has effect as if the creditor had been present 
at and had voted at the meeting (tb ss (4) ) The acceptance by 
a creditor of a composition or scheme does not, however, release 
any person who under the Bankruptcy Acts, 1883 and 1890 would 
not be released by an order of discharge if the debtor had been 
adjudged bankrupt 

(vi) Form of resolution accepting a scheme of arrangement . — 

(Title ) 

Minutes of resolutions come to and proceedings had at the first meeting 
of creditors held at this day of 190 , 

, Chairman 

Resolved as follows [Inset t " unanimously ’’ whet e the resolution is so 
cart icd] 

That the debtor’s proposal for a scheme of arrangement as set forth in the 
paper writing hereunto annexed, and marked with the letter “ A," be accepted 

That upon the Court approving this scheme of arrangement, Mr 
of , shall be the trustee thereunder at [here state temunetation ] 

That shall be appointed the committee of inspection 

7 — 1 * 491 ) 
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under this scheme of arrangement for the purpose of superintending the 
adminis tration of the debtor’s property by the trustee, of whom [insert number 
" two," or as the case mav be] shall form a quorum 

That the provisions of section 22 of the Bankruptcy Act, 1883, shall, so , 
far as the same are applicable, apply to the committee of inspection under 
this scheme 

[Here add any father resolutions that may be come to respecting the adminis- 
tration of the property, the canytng on and disposal of the debtor’s bustness, 
etc, etc ] 

F K , Chairman 

Note — When a resolution is carried unanimously the creditors need not 
sign, but when a division is taken all creditors and holders of proxies voting 
should sign The signatures must be attached at the meeting Resolutions 
should be put separately 

(vn) Consideration of the proposal by the court After the 
pioposal has been accepted by the creditors, the debtor or the 
creditor may apply to the court to approve it Notice of the time 
for the application must be given to each creditor who has proved 
(B A , 1890, s 3 (5) ) The application must not be heard until 
after the pubhc examination of the debtor has been concluded , 
and any creditor may oppose it, although he may have voted for 
the acceptance of the proposal at the meeting of creditors [ib 
ss (6)) 

Before approving the proposal, the court hears the report of the 
official receiver as to the terms thereof and as to the conduct of the 
debtor, and any objections which may be made by or on behalf 
of any creditor (ib ss (7) ) 

The duty of the court in dealing with a debtor’s proposal is as 
follows — 

(ff) When e scheme unreasonable, etc If, m the opinion of the 
court the teims of the proposal are not reasonable, or are not 
calculated to benefit the general body of creditors, or in any case 
in which the court is required, where the debtor is adjudged 
bankiupt, to refuse his discharge, the court must refuse to approve 
the pioposal ( ib ss (8) ) 

(6) Whcie debtor guilty of misconduct, etc Again, if any facts 
aie pioved, on pi oof of which the court would be required either 
to refuse, suspend, or attach conditions to the debtor’s discharge 
were he adjudged bankrupt, the court must refuse to approve the 
proposal, unless it piovides reasonable security for payment of not 
less than seven shillings and sixpence in the pound on all the 
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unsecured debts provable against the debtoi’s estate (ib ss (9) ) 
Note, however, the mseition of the woids " not less ” Cases have 
» arisen m practice wheie debtors, having moie than seven shillings 
and sixpence m the pound have piopounded schemes for the pay- 
ment of that sum Upon disclosuie of the tiue facts such a scheme 
is at once i ejected 

Finally, m any other case the court may eilhei approve or refuse 
to appiove the pioposal (ib s s (10) ) 

(c) Result of cases as to discretion of court The result of these 
sub-sections has been said to be that the couit may lefuse its approval 
m all cases (line Bun, Ex p Boaid of Trade, 1892, 2 Q B 467), and 
that it must refuse its approval m the cases mentioned in ss (8) 
and (9) Nor does it follow that the court must approve if the 
statutory amount is secured In lit te Burr (ubi supia), Loid Esher 
said " If seven and sixpence in the pound is secured, the court is 
not bound to appiove the scheme That is the condition upon which 
the court is allowed to consider whether it will oi will not approve 
the scheme If that condition is not fulfilled, the court cannot 
approve the scheme If that condition is fulfilled, the court may 
or may not, upon the other circumstances of the case, approve the 
scheme ” But the court is not bound to refuse its approval 
because the debtor has committed offences which would have 
prevented his immediate unconditional discharge (InreGenese, Ex p 
Kearsley, 1886, 18 Q B D 168 , InreBottomley, 1893, lOMor 262) 
A scheme will not be approved if there are no pi oofs for a number 
of debts mentioned m the statement of affairs (Ex p Rogers , 1884, 
13 Q B D 438) A scheme which gives creditors no greater 
advantage than they would have m bankiuptcy will not pass (In re 
Aylmer, 1887, 19 Q B D 33) As to what constitutes “ unreason- 
ableness," it was held m Ex p Clark, 1884, (13 Q B D 426), that 
a scheme which provided that the debtor should be discharged 
“when the committee of inspection shall so resolve," was 
unreasonable 

(d) Interests of the creditors to be considered In coming to a 
decision, the court will have regard to the public, commercial 
morality, and the interests of the creditors (In re Barlow, Ex p 
Thornber, 1886, 3Mor 304, 309 , In re E A B, 1902, 1 K B 457) 
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The fact that a debtor has contributed to his bankruptcy by 
rash and hazardous speculation has been held not to be of itself 
sufficient ground for refusal (In re E A B., supra) 

(e) What is reasonable " senility" 7 Where a bankrupt, whose 
business had been reported on as " rash and hazardous,” proposed 
a scheme whereby all his property should vest in a trustee and be 
administered by him in his bankruptcy , fees, costs, and preferential 
debts to be paid at once, and the estate to be realised gradually 
until twenty shillings m the pound should be paid to all the creditors 
It was held upon the facts that the scheme did not provide 
reasonable security for the payment of seven shillings and sixpence 
in the pound, and that it ought not to be approved by the court 
(In ie Flew , 1905, 1 K B 278) 

“ Reasonable security for seven and sixpence m the pound ” does 
not mean such security as it would be reasonable for a prudent 
man to invest his money upon (In re Bottomley, 1893, 10 Mor 262) 
In that case, Vaughan Williams, J , said (at p 273) “ What is the 

meaning of 4 reasonable security ’ ? I am of opinion that it does 
not mean such security as it would be reasonable that a prudent 
man should invest money upon The reasonableness must, after 
all, be judged of according to the standard of the state of affairs 
piesented to the creditors The creditors had put before them a 
scheme by which it is suggested that an estate which will otherwise 
realise very little, will, if this scheme is earned through, very 
probably realise some nine or ten shillings in the pound I believe 
that there is a reasonable chance of some such sum being obtained 
That being so, am I to be stopped, or is the court to refuse to 
approve the scheme because there is not a sufficient reasonable 
security for the payment of not less than seven shillings and 
sivpence in the pound ? ” 

(/) Effect of scheme on released debts Debts which have been 
released need not be provided for in the scheme (In re E A B , 
1902, 1 K B 457) 

“That case,” said Romer, L J , referring to In re E A B. 
(supia), in In ie Pilling, 1903, 2 K B 50, at p 61, "decided 
two points , the first w r as that, where you find releases of debts 
brought about by arrangements to which the debtor was neither a 
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paity noi privy, he is not picvented fiom having a composition 
effected with the othei cieditois approved by the court merely by 
reason of this anangement which he did not bring about directly 
or indirectly The other point of impoitancc decided was this, 
that debts pioperly released between the date of the receiving order 
and the date of the composition under cucumstances not touching 
the bankrupt need not be regarded in considering the scheme of 
composition ” (See further as to releases , hue Flew, supra , and 
lit ie At on, 1905, 21 T L R 693 ) 

(vm) Approval by the court If the court approves thepioposal, 
the appioval may be testified by the seal of the court being attached 
to the instrument containing the terms of the proposed composition 
or scheme, or by the terms being embodied m an order of the court 
(tb s s (11) ) The court may not, howevei, approve any scheme 
which does not provide for the payment in priority of all debts 
directed to be so paid m the distribution of the property of the 
bankrupt (ib , ss (18) ) (and see Pnottly of Debts, p 231) 

(ix) General effect of composition A composition or scheme 
accepted and approved pursuant to the B A 1890, s 3, is binding 
on all the creditois so far as l elates to any debts due to them from 
the debtor and piovable in bankruptcy (B A , 1890, s 3(12)), but 
it is not binding on any creditor so far as regards a debt or liability 
fiom which under the provisions of the B A , 1883, the debtoi would 
not be discharged by an order of discharge m bankruptcy, unless 
the creditor assents to the composition or scheme (B A , 1883, 
s 19) For instance, a debt incurred by means of any fraud or 
fiaudulent breach of trust would not be dischaiged (see B A , 
1883, s 30) Debts m respect of which a composition is binding 
include all debts and liabilities which would be released by an ordei 
of discharge (Flint v Barnard, 1888, 58 L J Q B 53 , see also 
Seaton v Deerhurst, 1895, 1 Q B 853) 

(x) Debts not released by scheme A composition or scheme, 
however, does not release the debtor from any liability under a 
judgment against him m an action for seduction, or under an affilia- 
tion order, or under a judgment against him as a co-respondent in a 
matrimonial cause, except to such an extent and under such 
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conditions as the court expressly orders in respect of such liability 
(B A , 1890, s 3 (12) ) It would seem that the onus of showing 
that there is special reason why the bankrupt should be discharged ' 
from such a debt is upon him ( In re Schumacher , 1907, 23 T L R 
336) In that case a mere statement by the debtor that the judge 
and jury were misled by false evidence m the divoice proceedings 
was held to be insufficient (See further, Discharge of Bankrupt ) 

(xi) Proof of composition A certificate of the official receiver 
that a composition or scheme has been duly accepted is, in the 
absence of fraud, conclusive evidence of its validity (B A , 1890, 
s 3 (13) ) The provisions of the scheme may be enforced by the 
court on application by any person interested, and disobedience 
to any order made on the application is a contempt of court 
{ib (14) ) 

(xn) Annulment of a composition or scheme Just as the court 
has power to approve, so it has power to annul a composition or 
scheme of arrangement in certain circumstances Although under 
the oMei Bankruptcy Acts the effect of failure on the part of a debtor 
to make payments in accordance with a composition or scheme was 
to remit the creditor to his ordinary rights and to expose the debtor 
to actions, it is now provided (B A 1890, s 3 (15) ) that if default is 
made m payment of any instalment due in pursuance of the composi- 
tion or scheme, or if it appears to the court, on satisfactory evidence, 
that the composition or scheme cannot, m consequence of legal 
difficulties, or for any sufficient cause, proceed without injustice 
or undue delay to the creditors or to the debtor, or that the approval 
of the court was obtained by fraud, the court may, on the applica- 
tion of the official receiver, the trustee, or any creditor, adjudge 
the debtor bankrupt, and annul the composition or scheme Such 
an order, however, is made without prejudice to the validity of 
any sale, disposition, or payment duly made, or thing duly done 
under or m pursuance of the composition or scheme. Where a 
debtor is so adjudged bankrupt, any debt provable in other 
respects, which has been contracted before the adjudication, is 
provable in the bankruptcy. 

Prospects of creditors consideied: If there is a probability of 
the creditors gaining by an adjudication, the court will exercise 
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the powers conferred by the section Thus it will adjudge the 
debtor a bankrupt if he has (even without fraud) misled the 
• creditors as to the value of the assets (Ex p Moon, 1887, 19 Q B D 
669) In that case, Cave, J , said (at p 672) “ I think it is very 

important that it should be generally known that, when a debtor 
lays a proposal before his creditors which cannot be fully investigated 
by them, and by which he asks them to accept something less than 
they are entitled to under the law of bankruptcy, he is bound to 
exercise the utmost good faith, and, if he makes any material 
representation which is not true m fact, the creditors are entitled 
to have the arrangement which is founded upon that incorrect 
representation set aside ” 


(xm) Enforcement of composition or scheme — 

(a) Generally The Bankruptcy Rules make further provision 
for the protection of creditors, if the debtor fails to f ulfil his 
obligations under a composition or scheme Thus, if the debtor 
(or his trustee, if any) fail to make any payments thereunder, no 
action can be brought to enforce such payment, but the person 
aggrieved may make application to the court (R 211) If the 
composition or scheme is annulled, the property of the debtor vests 
automatically in the official receiver to whom the estate was 
originally assigned (R 212) , and the trustee under the composition 
oi scheme must account to the trustee in bankruptcy for any 
property of the debtor which has come into his hands, and pay 
over any money or property which has not been duly a dminis tered 
(R 213) 

(b) Application for enforcement — 


{Title ) 

In the matter of a composition made by A B of 

& M , of , do apply to this Court for an order for 

the enforcement of the provisions of the said composition against 

_ . , „ , on the grounds set forth, in the annexed affidavit 

Dated this day of 189 

F M 

(c) Affidavit in support of application — 

(Title ) 

In the matter of a composition made by -f B of 

, make oath and say — 

i 1 hat I am mterested m the said composition, having proved my debt 
as a creditor of the said A B (or as the case may be] 
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2 That [one] of the said provisions of the said composition is [oj are] 
that [hoe set it ot them ouf] 

3 That has failed to comply with the said provisions 

[or as the case may be] 

Sworn at, etc 


FM 


9 


(xiv) Rights, etc , of bankrupt under composition or scheme — 

(a) Generally The Bankruptcy Acts are silent as to the rights 
of a bankrupt whose property has been made the subject of an 
approved composition or scheme of arrangement 

(b) Vesting of property in R 208 of the Bankruptcy Rules 
provides, however, that when a composition or scheme is approved, 
the official receiver shall, on payment of all proper costs, charges, 
and expenses of or incidental to the proceedings, and all fees and 
percentages payable to the official receiver and the Board of Trade, 
forthwith put the debtor (or, as the case may be, the trustee under 
the composition or scheme, or the other person or persons to 
whom under the composition or scheme the property of the debtor 
is to be assigned) into possession of the debtor’s property The 
couit is also to discharge the receiving order It would seem to 
follow from this that the debtor is entitled to deal with his property 
in the oidmaiy course of business 

(c) Ptofietiy acquired after approval It has at all events been 
decided that, the approval of a composition being equivalent to 
an order of discharge, the debtor is entitled to all property acquired 
aftei appioval (In re Croom, 1891, 1 Ch 695), and m In re A debtor, 
1908, 24 T L R 353, he was held entitled to redeem a security 
not redeemed by his trustee 

(d) Secret airangement between debtor and creditor The acceptance 
by a ci editor of a bonus or giatuily beyond that secuied by the deed 
will, if that bonus is paid with the debtor’s knowledge, entitle any 
otliei creditoi to avoid the deed (Cockshott v Bennett, 1788, 2 T R 
763, h\ p Mtlnei , 1885, 15 Q B D 605) An agreement made 
betw ceil a creditor and a third person foi the purpose of giving that 
ci editor an advantage over his fellows, may also be declared void 
So m McKcwan v Sandetson, 1875, (L R 20 Eq 65), a bank, after 
bankiuptcj pioccedmgs had commenced, took a guarantee fiom 
a biothei of the debtor that their liability would not exceed £2,000, 
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It was held that this was giving one creditoi an advantage over 
others 

(xv) Trustee under composition . If a trustee is appointed 
pursuant to a composition 01 scheme to administer the debtor’s 
property, the provisions of the Bankiuptcy Act, 1883, relating to 
trustees {eg s 27, providing for the discovery of the debtor’s 
propei ty (as to which see Discovety, p 142), and Pt V (s s 72-91), 
relatmg to trustees generally), are to apply to him (B A , 1890, 
s 3 (16) ) The name of the trustee to be appointed must be 
mentioned m the scheme which is submitted to llie ci editors, 
otherwise a lesolution by the creditors appointing him will be 
invalid He must give security to the appioval of the Board of 
Trade, as if he were trustee m the bankiuptcy (R 210) 

2 Composition or scheme after adjudication — 

(i) Generally If a debtoi has been adjudged bankiupt, the 
creditors may at any time resolve to entertain a proposal for a 
composition m satisfaction of the debts due to them under the 
bankruptcy, or for a scheme of arrangement of the bankrupt’s 
affairs Thereupon the same proceedings shall be taken and the 
same consequences shall ensue as m the case of a composition or 
scheme accepted befoie adjudication (B A , 1883, s 23 (1) ) The 
resolution which must be passed is similar to that which is necessary 
for accepting a proposal before adjudication (B A , 1890, s 6 (see 
p 81, ante) 

(n) Annulment of bankruptcy on If the court appioves the 
composition or scheme, it may make an order annulling the bank- 
iuptcy and vesting the property m the bankrupt or some other 
appointed person on such terms and subject to such conditions, if 
any, as the court may declare (B A , 1883, s 23 (2) ) Instead of 
making an order, the court may refuse or postpone the application 
for annulment {In re SuUwan & Hughes, 1904, 20 T L R 393) 
As to effect of the order, see Ex p WamwrtgM, 1881, 19 Ch D. 
140 , Ex p Holmes, In re Wood, 1880, 43 L T 447 

(in) Whether debts discharged by It would seem that the 
acceptance of a composition or scheme under this section, and the 
approval of the court, will operate only as a conditional discharge 
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of debts , that is to say, they will be discharged if the scheme is 

not annulled by a re-adjudication (see Williams, 8th Ed , p 86) 

(iv) Default in making payments under If there is default in * 
making payments under the scheme, or if the scheme cannot proceed 
without injustice or undue delay, or if the approval of the court 
has been obtained by fraud, the court may make an order for a 
fresh adjudication (B A , 1883, s 23 (3) ) If such an order for 
re-adjudication is made, all debts contracted prior thereto will be 
provable there un der, and the property of the debtor will re- vest 
m the official receiver 

CONCEALMENT OF PROPERTY (See Fraudulent Debtors, 
p. 170 ) 

CONSIDERATION 

As to the statement of consideration which is necessary in order 
to validate a bill of sale, see Bills of Sale, p 62 , as to consideration 
for a debt provable in bankruptcy, see Petition, p 221 

CONSOLIDATION OF PETITIONS. (See Petitions, p 224 ) 

CONTEMPT OF COURT. 

An application to commit for contempt of court must be heard m 
open court (R 6), and must be supported by affidavits (R 85) A 
County Court judge may (s 100), but a registrar may not (s 99 (4) ) 
commit for contempt A person who falsely represents himself to 
be a creditor (s 16) , a witness disobeying an order or subpoena 
(R 70) , a banker or agent of the bankrupt failing to deliver money 
to the trustee (s 50) , and a person disobeying the provisions of a 
composition or scheme (1890, s 3 (14) ) may be committed. 

It is a contempt of court to bribe a debtor to give false answers 
in his public examination (see Public Examination, p 257) As to 
contempt of court by debtor who is in default, see Duty of Debtor, 
p 155 (See generally, Rs 70, 86 ) 

CONTINGENT LIABILITIES 

Certain contingent liabilities of a bankrupt must be entered in 
the Statement of Affairs, q v p 304 If incapable of being fairly 
estimated, they cannot be admitted to proof (see Debts Provable 
m Bankiuptcy, p 109) As to the estimate of contingent liabilities 
by the trustee, see ib p 105 
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Where at the date of the bankruptcy a debtor is under liability 
on an unprofitable contract, the trustee may disclaim the contract 
• (see Disclaimer, p 131) It will be seen, however, that if he does 
not disclaim a contract within a certain time he will be deemed to 
have adopted it A person injured by the disclaimer may prove 
for his loss m the bankruptcy (see tb p 138) , (see also Property 
Divisible amongst Creditors, p 244) 

CONTROL OVER PERSON AND PROPERTY OF DEBTOR. 

(i) Arrest 

(a) Debtor absconding 

(b) Removing or concealing goods 

(c) Removing goods value £5 

(d) Failing to attend examination 
(u) Warrant for arrest 

(m) Re-direction of debtor’s letters 

(i) Arrest The court may, in certain cases, cause a debtor to 
be arrested, and any books, papers, money and goods m his 
possession to be seized and kept m safety until such time as the 
court may order An order for arrest may be made m any of the 
following cases — 

(а) Debtor absconding If after a bankruptcy notice (see Bank- 
ruptcy Notice, p 47) has been issued, or after presentation of a 
bankruptcy petition by or against him, it appears to the court 
that the debtor has absconded or is about to abscond with a view 
(i) Of avoiding payment of the debt in respect of which the 
bankruptcy notice was issued , or (u) Of avoiding service of a 
bankruptcy petition , or (in) Of avoiding appearance to any such 
petition , or (iv) Of avoidmg examination m respect of his affairs , 
or (v) Of otherwise avoiding, delaymg, or embarrassing proceedings 
in bankruptcy against him (B A , 1883, s 25, as amended by 
B A , 1890, s 7 ) 

(б) Removing or concealing goods * If after presentation of a 
bankruptcy petition by or against him, it appears to the court 
that there is probable cause for believing that he is about to remove 
his goods with a view to preventing or delaymg possession being 
taken of them by the official receiver or trustee, or that there is 
probable ground for believing that he has concealed or is about to 
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conceal or destroy any of his goods, or any books, documents or 
writings which might be of use to his creditors in the course of his 
bankruptcy (s 25) ' 

(c) Removing goods value £5 : If, after the service of a bank- 
ruptcy petition on him, or after a receiving order is made against 
him, he removes any goods m his possession above the value of £5, 
without the leave of the official receiver or trustee 

{d) Failing to attend examination If, without good cause 
shown, he fails to attend any examination ordered by the court 
Provided that no arrest upon a bankruptcy notice shall be valid 
and protected, unless the debtor before or at the time of his arrest 
shall be served with such notice (B. A., 1883, s 25) 

(n) Warrant for arrest A wari ant must be addressed to such 
officer of the High Court, or to such bailiff or officei of the County 
Court as the court may m each case direct (B R 83) The governor 
or keeper of the prison to whom the debtor is entrusted must pioduce 
the debtor when required Books, papers, etc , which are seized 
under a wairant, must be lodged with the official receiver or trustee, 
as the case may be (B R 84) 

The power to issue a wariant extends to the case of a debtor who 
has absconded befoie the issue of a notice or the presentation of a 
petition (R v Northallerton County Court Judge, 1898, 2 Q B 
680 , 1899, A C 439) A door may be broken open in order to ' 
effect the aricst Application foi a warrant should not be lightly 
made, inasmuch as an action lies for malicious arrest But m 
oi dei to succeed in such an action the plaintiff must prove {a) The 
icscission of the oidci for arrest , (6) That the order was obtained 
maliciously and without reasonable and piobable cause , and 
(r) 'J hat the paity obtaining the older imposed upon the couit 
by some suggcsiio falsi or suppicssio ven {Daniels v Fielding, 1846, 
16 M & W 200, 207) 

(m) Re-direction or debtor’s letters Aftei a ieceiving older 
has been made the court may, on the application of the official 
icccivei, dncct that all letters sent through the post to the debtor 
shall be lc-directcd to the official lecciver oi trustee (B A , 1883, 
s 26) 
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CONVEYANCE OR ASSIGNMENT FOR BENEFIT OF 
CREDITORS GENERALLY. (See Acts of Bankruptcy, p 10 ) 

COPYHOLD 

• As to realisation of copyhold property by a trustee, see Trustee , 
p 334 

CO-RESPONDENT. 

Damages payable by a co-respondent are not released by his 
discharge (see Discharge, p 130) 

CORPORATIONS. 

A corporation cannot be made bankrupt (see Bankrupt, 
p 44) For the purposes of the Bankruptcy Act, a corporation 
may act by any of its officers authorised m that behalf under seal 
(B A , 1883, s 148) 

COSTS (and see Scale of Solicitors’ Costs) 

(1) Generally 

(2) In action against trustee or official i eceivei 

(3) Of proving debt, etc 

(4) Of summoning creditors’ meeting 

(5) Of witnesses 

(6) Of petition 

(7) Of trustee 

(8) Of sheriff 

(9) Of official receiver 

(10) Of solicitor, p 94 

(11) Of disclaimer 

(12) Joint and sepaiate estates 

(13) Scales of costs 

(14) Appeal as to costs 

(15) Taxation of costs 

(16) Whether costs provable m bankruptcy 

(17) Summary of rules as to costs, p 95 

(1) Generally The costs of any proceeding m bankruptcy are 
m the discretion of the court , but where an issue is tried by a jury, 
they follow the event, unless the court otherwise orders (B A, 
1883, s 105 (1) ) The court may order costs to be taxed as between 
party and party, or as between solicitor and client, or may award 
full costs, or fix a sum to be paid m lieu of taxed costs (R 108) 
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An appellant to the Court of Appeal may be compelled to deposit 
£20 as security for costs (R 331) A trustee may be compelled to 
personally pay the costs of an unsuccessful appeal (In re Malden „ 
1886, 3 Mor 185) , or of a successful appeal where he is lespondent 
(In re Mackenzie, 1899, 2 Q B 566) As to costs in summary cases, 
see Small Bankruptcies, p 299 

(2) In action against trustee or official receiver In an action 
brought against the trustee or official receiver as representing the 
debtor, the defendant is not personally liable for costs unless the 
court otherwise directs (R 108 (3) ) 

(3) Of proving debt, etc. A creditor must bear the costs of prov- 
ing his debt, unless the court otherwise orders He must also bear 
the costs of amending the valuation of his security and proof 
(Sch II , Rs 6, 13) 

(4) Of summoning creditors' meeting A creditor who summons 
a meeting of creditors must pay the cost, but it is repaid to him 
out of the estate if the creditors or the court so direct (R 254) 

(5) Of witnesses The costs of witnesses may be allowed, whether 
they are examined or not , but their allowances must not exceed 
those piovided in the official scale of costs (Rs 61-65) 

As to the costs of a witness summoned to make discovery of a 
debtor’s piopeity, see Discovery, etc , p 144 

(6) Of petition The petitioning creditor must bear all the costs 
incurred down to the receiving order Such costs, however, 
including the costs of a bankruptcy notice, are to be taxed and paid 
out of the estate in pnonty, as provided by Rs 125, 183 A 
petitioning creditor may in certain cases be compelled to give 
security foi costs (R 148 , and see Security , p 292) 

(7) Of trustee (See Tntstee, and Accounts of Tnistee ) As to 
the costs of an application by the trustee to the court for directions, 
see Tutstee, p 326 

(8) Of sheriff As to sheriff's cost of execution, see Sheriff 

(9) Of official receiver • (See Official Receiver, p 211) 

(10) Of solicitor (And see Scale of Solicitors Costs, p 276) A 
solicitor employed by the trustee has no lien on the estate for costs 
(In te Humph leys, 1898, 1 Q B 520), and the court will not often 
make a charging order under s 28 of the Solicitors' Act, 1860 In 
presenting lus bill, the solicitor must give credit for any sum or 
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secunty he may have leceived as a deposit for future expenses 
from a debtor presenting a petition (R 1 13) Where the estimated 
.assets of the debtor do not exceed £300, only thice-fifths of the 
ordinary chaigcs are allowed (see R 112 (2) ) 

This rule only applies to costs directed to be paid out of the 
estate (In ic Dowson, 1888, 21 Q B D 417), and does not apply 
to conveyancing (In ie Pat fill, 1889, 23 Q B D 40) 

(11) Disclaimer Wheie a trustee applies to the court to 
disclaim a lease, the costs of the landlord, etc , will not be allowed 
unless specially oideied (R 320 (5) ) 

(12) Joint and separate estates When the joint estate of two 
debtors is insufficient to pay costs, the separate estate may be 
applied in the circumstances mentioned m R 128 

(13) Scales of costs (See Scale of Sohcilot’s Cosis ) 

(14) Appeal as to costs There is no appeal as to costs to the 
Court of Appeal, except by leave of the couit (R 129) 

(15) Taxation of costs The costs of solicitors, managers, 
accountants, auctioneer, and brokets must all be taxed (s 73) If 
the taxation has been done by the registrar of a County Court, the 
Board of Trade may direct that it be leviewed by a taxing master 
of the High Court (R 124) 

(16) Whether costs provable in Bankruptcy As to whether costs 
are provable m bankruptcy, sec Debts Pi ovable m Banki upicy p 106 

(17) Summary of rules as to costs Rs 108-128, which relate 
to costs, may be summarised as follows power of court to award 
costs (108) , taxation (110) , legistrar to tax in person (111) , 
scale of costs (112 (1) ) , lower scale if estate under £300 (112 (2) ) , 
re-taxation when assets realise less than certain amounts (112a), 
costs of solicitor of petitioning debtor (112b) , solicitor's costs m 
case of debtor’s petition (113) , costs paid otherwise than out of 
estate (114) , filing of bills of costs (115) , register of taxed bills 
(115) , certificate of employment of solicitor, accountant, etc (117) , 
sheriff's costs (118, 119a), taxation of sheriff's costs (119), 
■applications for costs (123) , review of taxation by Board of Trade 
(124) , pnonty of costs and charges payable out of estate (125) , 
shorthand notes (125a) , disallowance of costs of unnecessary 
petition (126) , apportionment of costs in case of partnership (127) , 
costs out of joint or separate estates (128) 
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COUNSEL 

The official receiver may employ counsel to appear at the public 
examination (see Public Examination, p 256) As to employment 
of counsel by the trustee, see Trustee, p 331 
COUNTER-CLAIM (See Bankruptcy Notice, pp 19, 48 ) 
COUNTY COURT (See Courts.) 

COURTS 

(i) Generally 

(n) Jurisdiction exercised by High Court and County 
Courts 

(m) Bankruptcy judge of High Court 

(iv) Jurisdiction in chambers 

(v) Petition, where to be presented, p 98, et seq 

(a) Generally 

(i b ) London bankruptcy district 
(c) Metropolitan County Cowls 
(i d ) Local County Courts 
(e) Residence of debtor 
(/) Petition m wrong court 

(vi) Transfer of proceedings from court to court, p 98 
(vn) Powers of Bankruptcy Courts, p 99 et seq 

{a) Genei ally 

(b) Court not to be lesit anted 

(c) Tital by jury 

(d) Ttansfei of ptocecdmgs 

(c) Committal of defaulting debtors 
(vm) Powers of County Courts, p 100 

(a) Genet ally 

( b ) To state a case 

(ix) Enforcements of orders *nd warrants 

COURTS (See also Appeal , Open Court , Registrar , Stay of 
proceedings ) 

(i) Gener vi i y The expression " court ” means the court having 
jurisdiction in bankruptcy under the Act , while High Court means 
His Majesty’s High Court of Justice (s 168) 

(n) Jurisdiction exercised by High Court and County 
Courts The couits haung junsdiction in bankiuptcy aie the 
High Couit and the Count) Couits (s 92 (1) ) 
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The Lord Chancellor may, however, exclude any County Court 
from having jurisdiction in bankruptcy, and for the purposes of 
• bankruptcy jurisdiction may attach its district or any part thereof 
to the High Court, or to any other County Court or Courts He may 
also detach the district of any County Court, or any part thereof, 
from the district and jurisdiction of the High Court {ib (2) ) 

The term " district/’ when used with reference to a County 
Court, means the district of the court for the purposes of bankruptcy 
jurisdiction {ib (3) ) 

A County Court which, at the commencement of the Act, is 
excluded from havmg bankruptcy jurisdiction, continues to be 
excluded until the Lord Chancellor otherwise orders {ib (4) ) 

Periodical sittings for the transaction of bankruptcy business 
by County Courts havmg jurisdiction m bankruptcy are holden at 
such times and at such intervals as the Lord Chancellor shall 
prescribe {ib (5) ) 

The London Bankruptcy Court is now consolidated with the 
Supreme Court of Judicature (s 93) 

(m) Bankruptcy J udge of High Court All matters in respect 
of which jurisdiction is given to the High Court by the Act of 1883 
may be assigned to such division of the High Court as the Lord 
Chancellor directs (s 94) , and shall be assigned by him to a 
particular judge of that court At the time of writing Mr Justice 
Bigham is bankruptcy judge 

(iv) Jurisdiction in Chambers Subject to the provisions of the 
Act, and to general rules, the judge of the High Court exercising 
jurisdiction m bankruptcy may exercise in chambers the whole or 
any part of his jurisdiction (s 98) 

Certain proceedings, such as the public examination, must be 
heard in court (see also R 6) 

During vacation, or during the illness of the bankruptcy judge, 
or during his absence or for any other reasonable cause, such matters, 
or any part thereof, may be transacted and disposed of by or under 
the directions of any judge of the High Court named for that 
purpose by the Lord Chancellor (s 94 (3) ) (For rules relating to 
the busmess of the High Court, see Rs 100-107) 

S— (1494) 
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(v) Petition, where to be presented — 

(a) Generally If the debtor against oi by whom a bankiuptcy 
petition is presented has resided 01 earned on business within the ♦ 
London bankruptcy distnct for the greater part of the six months 
immediately preceding the presentation of the petition, or for a 
longer period during those six months than in the distnct of any 
County Court, 01 is not resident in England, 01 if the petitioning 
creditor is unable to ascertain the residence of the debtor, the 
petition must be presented to the High Court (95 (1) ) 

In any other case the petition must be presented to the County 
Couit for the district m which the debtor has lesided or earned 
on business foi the longest penod dunng the six months immediately 
preceding the presentation of the petition (i b (2) ) 

Nothing in this section invalidates a pioceedmg by leason of its 
being taken in a wrong court (tb (3) ) 

(b) London Bankruptcy District This includes the city of 
London and the liberties thereof, and all such paits of the 
metropolis and othei places as are situated within the distnct of 
any metropolitan County Couit (s 96) 

(c) Metropolitan County Courts These aie the County Courts 
foi Bloomsbuiy, Bow, Brompton, Clerkenwcll, Lambeth, Maiyle- 
bone, Shoreditch, Southwaik, Westminster, and Whitechapel 
(B A , 1883, Sch III ) 

(d) Local County Courts These ai e the provincial County Cour ts, 
except such as aie excluded by oidei undei s 92 (sup) a) 

(c) Residence of debtor The onus of proving the whereabouts 
of the dcbtoi ’s residence is on the petitioning creditor , but unless 
there is reason to believe that he will dispute it, evidence need not 
be adduced in the fust instance (Ex p Bawe, 1886, 16 Q B D 
522) The petition should, by picfeicnce, be piesented m the 
distnct whole the dcbtoi has his place of business (R 145). 

(/) Petition in wrong court: Wheic a petition is piesented to 
the wiong couit, that couit can make a leccivmg oidei (E\ p 
May, In u Bngti/moie , , 1884, 14 Q B D 37), but not wheic the 
petition is wilfully piesented in the wiong couit (ib pci Cave, J ) 

(\ l) 'J K \NS1 EK OI PKOCLLDINf.S 1 ROM COURT TO COMH Subject 
to the pio\Monx of the Act, e\eiy couit basing oiiginal junsdiction* 
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in bankruptcy shall have jurisdiction throughout England (s 97 
(1) ) , and proceedings in bankruptcy may be transferred from one 
» court to another, or may be retained m the court in which the 
proceedings were commenced, although it may not be the court 
m which the proceedings ought to have been commenced (ib (2) ) 

As to order of transfer by High Court judge, see R 18 , by 
County Court judge, R 19 , and as to notice of transfer, see R 24 

(vu) Powers of Bankruptcy Courts — 

(а) Generally A bankruptcy court has power to decide all 
questions of priorities, and all other questions whatsoever, whether 
of law or fact, which may arise m any case of bankruptcy coming 
within the cognisance of the court, or which the court may deem 
it expedient or necessary to decide for the purpose of doing complete 
justice or making a complete distribution of property (B A , 1883, 
s 102 (1) ) 

This jurisdiction cannot, however, be exercised by the County 
Court for the purpose of adjudicating upon any claim, not arising 
out of the bankruptcy, which might heretofore have been enforced 
by action in the High Court, unless all parties consent thereto, or 
the money, money’s worth, or right m dispute does not in the 
opinion of the judge exceed in value £200 (ib ) As to what is 
a claim arising out of the bankruptcy, see In re Hawke, Ex p Scott, 
1885, 16 Q B D 503, Exp Beesty, 1882, 13 Q B D 238 It 
seems that the term “ bankruptcy ” includes “ composition ” 
(see Ex p Hartel, In re Thorpe, 1873, L R 8 Ch 743) See generally 
on this sub-section, Williams, pp , 322-329 As to power of trustee 
to apply to the court for directions, see Trustee, p 326 

(б) Court not to be restrained A court having jurisdiction in 
bankruptcy cannot be restrained in the execution of its powers 
by the order of any other court, nor shall any appeal he from its 
decisions, except in manner directed by the Act (s 102 (2) ) 
Appeals are provided for by s 104 (and see Appeal, p 35) 

(c) Trial by jury If m any proceeding m bankruptcy there 
arises any question of fact which either of the parties desire to be 
tned before a jury, or which the court thinks ought to be tried by 
a jury, the court may direct trial with a jury (s 102 (3) ) The 
question of the existence of a trade custom to exclude the doctrine 
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of reputed ownership is one proper for trial with a jury (In re Jensen, 
Ex p Callow , 1886, 4 Mor 1) see Rs 6n 94-97 

(d) Transfer of proceedings . Where a receiving order has been . 
made by a judge in the High Court, the judge may order the transfer 
to him of any action pending in any other division, brought or 
continued by or against the bankrupt (t b s 102 (4) ) 

(e) Committal of defaulting debtor, etc. Where default is made 
by a trustee, debtor, or other person in obeying any order given by 
the Board of Trade, or by an official receiver, or any other officer 
of the Board, the court may order such defaulting trustee, debtor, 
or person to comply with the order or direction so given , and may 
make an immediate order for the committal of such defaulting 
trustee, debtor, or other person , piovided that the power given 
by this sub-section shall be deemed to be m addition to, and not in 
substitution for, any other right or remedy m respect of such default 
(s 102 (5) ) Thus the Board may order a trustee under a scheme 
to account under s 78, although he has been removed, and may 
apply to enforce the order under this sub section (hue Rogers , Ex p 
B T , 1887, 4 Mor 67) As to applications to commit, see Rs 6f, 
86, 87 

(vm) Powers or County Court — 

(a) Generally A County Court shall, for the puiposes of its 
bankruptcy jui isdiction, in addition to the oidmaiy powers of the 
com l, have all the poweis and junsdiction of the High Couit, and 
the ordeis of the court may be enforced accordingly m manner 
prcscnbed (B A , 1883, s 100) A County Court judge cannot, 
howevci, restrain an action in the High Court (Ex p Reynolds, In ie 
Bat nclt, 1885, 15 Q B D 169) , but he may commit foi dis- 
obedience to a summons under s 27 (R v Cioydon County Couit 
Judge, 1884, 13 Q B D 963) 

(h) To state a case If any question of law arises in any bank- 
ruptcy jiroceedings in a County Court which all the parties desire, or 
which one of them and the judge may desire, to have determined m 
the fust instance m the High Court, the judge must state a special 
case for the opinion of the High Court The special case and the 
proceedings, oi such of them as may be required, are transmitted 
to the High Court for the puiposes of the determination (s 97 (3) ) 
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An appeal lies fiom the bankruptcy judge to the Court of Appeal 
[Ex p Dawes, In re Moon, 1886, 17 Q B D 275) 

(ix) Enforcement of orders and warrants of court Orders 
and wariants of couit may be enforced throughout the United 
Kingdom (B A , 1883, s, 117) , while the High Court, the County 
Courts, the courts having jurisdiction in bankruptcy m Scotland 
and Ireland, and every British court elsewhere having jurisdiction 
in bankiuptcy or insolvency, must act m aid of each other in all 
matters of bankruptcy [ib , s 1 18) 

CREDIT. 

As to the liability of a debtor who obtains credit on false 
representations, see Fraudulent Debtors, p 171 

CREDITORS. 

Defined The term creditor (as used m the bankruptcy rules) 
includes a corporation, and a firm of creditors m partnership (R 3) 
Generally As the rights, duties, and liabilities of creditors form 
a large part of this work, it were impossible to collect all the informa- 
tion under one heading The following references are therefore 
given — 

Absence of, at hearing of petition, p 229 

Action by, in name of trustee, p 330 

Administration Orders, remedies of creditors under, p 28 

Appeal by, against act of trustee, p 36 

Appointment of trustee by, p 318 

Bankruptcy Notice by (see Bankruptcy Notice) 

False claim by, consequence of, p 160 
Final Judgment, what creditor can enforce, p 19 
Final Judgment, creditor who has obtained, p 19 
Joint, right of to lodge petition, p 218 (and see Partners and 
Joint Debtors) 

List of (see List of Creditors) 

Meetings of (see Meetings of Creditors) 

Non-appearance of, at hearing of petition, p 229 
One Creditor, where debtor has only, p 222 
Petition by debtor’s only creditor, p 222 
Preferred Creditors, p 231 
Removal of trustee by, p 321. 
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Remedies of, how affected by receiving order, p 262. 

Right of, to convene creditors’ meet mg, p 196 
Right of, to inspect trustee's accounts, p. 4 
Right of, to see trustee’s accounts, p 4 
Right of, to take part in public examination, p 256 
Rights of creditor who has not proved his debt before declaration 
of dividend, p 148 
Secured (see Secured Credttoi) 

Trustee, appointment of by creditors, p 318 
Voting letter of, p 81 

CRIMINAL LIABILITY (See Fraudulent Debtors.) 

CROWN 

The provisions of the B A , 1883, as to lemedies against the 
propei ty of a debtor, priority of debts, the effect of a composition 
or scheme, and the effect of discharge, all bind the Crown (B A , 
1883, s 150) Otherwise the Crown is not bound by the Act 
Debts due to the Crown aie not released by discharge (see Discharge , 
p 128) 

CUSTOM 

A trade custom, whereby a bankrupt holds goods which are not 
his pioperty, may have effect to take those goods out of his " order 
and disposition ” Thus it is universally known that an hotel keepei 
often hues the fuimtuie m his hotel In such a case the furniture 
would not be in the order and disposition of the hotel keeper (see 
Reputed OioncisJnp, p 273) 

DAMAGES 

Demands m the natuie of unliquidated damages, arising otliei- 
uisc than by i cason ol a contract, pi omise, oi breach of tiust, are 
not pi oi able m bankruptcy (B A, 1883, s 37 (1)) Sec also 
Debts Pi ovablc in Bankruptcy, p 106 

DEALINGS WITH BANKRUPT (See Protected Transactions ) 

DEATH (and see Deceased Insolvent Debtor) 

In case of the death of the debtor or Ins wife, or of a witness 
whose c\idcncc has been icccncd by any coui l, the deposition 
of the poison so deceased, pui polling to be scaled with the seal 
of the louit, oi a copy theieof purpoi ting to be so scaled, is 
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DEATH (coni) 

admitted as evidence of the matter therein deposed to (B A , 
18S3 s 136) S 1 of the Picf Payments m Bankruptcy Act, 
• 188S, applies to the case of a deceased peison A\ho dies insolvent 
As to the effect of debtoi’s death after piesentation of petition 
see Pit it ton, p 224, as to death befoie semce of petition, see R 
156a and as to the right of a landlord against the estate of a 
debtor who dies insolvent, see Landloid and Tenant 

DEBENTURES 

Debentuies are choses m action (see Rcpntcd Ownership, p 275) 
They aie not bills of sale within the Act of 1SS2 (sec Bills of Sale, 
P 56) 

DEBTOR (See also Control over Person and Property of Debtor ) 
The term “ debtor,” as used m the rules, includes a firm of debtors 
in paitneiship, and any debtor pioceeded against undei the Act, 
Avhether adjudged bankrupt or not (R 3) 

As a large part of this work is concerned until debtors, it would 
be impracticable to deal with all their rights, duties, and liabilities 
under this head The following table may, however, be useful — 
Arrest of (see Conti ol ove> Person and Pioperty of Debtor, p 91) 
Attendance of, at first meeting (see Meetings of Ctedifois) 

Death of (see Death) 

Discovery of property of (see Discoveiy of Pioperty , etc ) 

Duties of (see Duty of Debtor) 

Fraudulent (see Fiaudulent Debtor ) 

Proposal for composition or scheme by (see Composition or 
Scheme of Arrangement) 

DEBTORS ACT, 1869. 

As to offences under this Act, see Fraudulent Debtois, p 169 
DEBTOR’S PETITION. 

As to' when the court will annul an adjudication made on the 
debtor’s petition, see Annulment of Adjudication, p 32 

DEBTS. (See Debts Provable in Bankruptcy.) 

DEBTS AFFECTED BY ORDER OF ANNULMENT. (See Annul- 
ment of Adjudication, p 31 ) 
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DEBTS DUE TO BANKRUPT. 

These must be entered on the statement of affairs in a particular 
way (see Statement of Affairs, p 305). 

DEBTS PROVABLE IN BANKRUPTCY. (See also Proof of 
Debts.) 

[а) Genet ally 

(б) Provisions of s. 37 as to (1) Unliquidated damages, (2) 
Where creditor has notice of act of bankruptcy , (3) Debts 
provable , (4) Estimate of debts , (5) A ppeal from estimate 
by trustee, (6) Where liability cannot be estimated , (7) 
“ Liability " defined 

(c) Costs, p 106. 

(d) Annin lies 

(c) Damages for torts 

(/) Loans to traders, and by wife to husband 

{g) Debts not provable by the general policy of the law 

(h) Miscellaneous debts not provable, p 107 

(i) Miscellaneous debts provable, p 108. 

(j) Contingent liabilities. 

Ik) Who may prove 

(/) Holders, elc , of bills of exchange 

(a) Generally Not cveiy claim against the estate of a bankrupt 
can be made piovable m the bankruptcy , and bcfoic presenting 
a petition or seeking to prove a debt, a crcditoi must be satisfied 
that his debt is piovable (As to debts payable at a futuic time, 
see Pi oof of Debts, p 240 ) 

(b) Provisions of s 37 as to 'I he Jaw i elating to debts pi ovablc m 
banhi upley is to be found m s 37 of the Bankruptcy Act, 1883, 
the \.iiious sub-sections of winch may be discussed as follow's — 

( 1 ) Unliquidated damages Demands m the luitui e of unliquidated 
damages arising otherwise than by icason of a conti act, promise, 
or bleach of liust, shall not be provable in bankiuptcy (s s. (1) ) 

(2) 11 Init cnditoi has notice of act of bankiuptcy A person 
ha\mg notice of any act of bankiuptcy available against the 
debtor shall not prove under the ordei for any debt oi liability 
conti acted by the dcbtoi subsequently to the date of his so having 
notice 
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(3) Dtbfs ptovabk Sa\c a*, afoicsaid all debts and liabilities, 
present 01 future certain or contingent, to which the debtor is 

.subject at the date of the receiung oidci, 01 to which lie may 
become subject befoie his disch.uge by reason of any obligation 
incurred before the dale of the iccemng order, shall be deemed 
to be debts pro\ able m bankiuplcy 

(4) Estimate of debts An estimate shall be made bj the tiustee 
of the value of an\ debt oi liability provable as afoiesaid, which 
by reason of its being subject to any contingency or contingencies, 
or foi am other reason, does not beai a certain value (sec par ( 7 ), 
p 109, uifia) 

(5) Ip peal fiom estimate bv hnslte Any jicrson aggi ic\ ed by 
any estimate made by the tiustee as afoiesaid, may ajipeal to 
the court 

( 6 ) Wheic liability lannot be estimated , etc If m the opinion 
of the couit the value of the debt or liability is incapable of being 
fairly estimated, the court may make an older to that effect, and 
thereupon the debt or liability shall, for the purposes of this Act, 
be deemed to be a debt not provable in bankruptcy If, m the 
opinion of the court the value of the debt 01 liability is capable 
of being fairly estimated the court may dnccl the value to be 
assessed before the court itself without the intervention of a jury, 
and may give all necessaiy directions foi this puipose, and the 
amount of the value when assessed shall be deemed to be a debt 
provable in bankiuptc}' 

(7) “ Liability ” defined Liability shall foi the purpose of this 
Act include any compensation for weak or labour done, any obliga- 
tion or possibility of an obligation to pay money or money’s worth 
on the breach of any express or implied covenant, contract, agree- 
ment, or undertaking, whether the breach does or does not occui, 
or is or is not likely to occur, 01 capable of occui ring, before the 
discharge of the debtor, and generally it shall include any express 
or implied engagement, agreement, or undertaking to payor capable 
of resulting in the payment of money or money’s worth, whether the 
payment is, as respects amount, fixed or unliquidated , as respects 
time, present or future, certain or dependent on any one contingency 
or on two or more contingencies , as to mode of valuation, capable 
of being ascertained by fixed rules or as matter of opimon 
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(c) Costs The costs of a successful defendant are provable 
in the bankruptcy of the plaintiff although they may not have been 
taxed at the date of adjudication {Ex p Peacock , In re Duffield, 1873,, 
L T< 8 Ch 682) Such a debt may be included m a composition, 
and the debtor must pay the costs on the amount inserted in bis 
statement although they are not taxes at the time for composition 
{ib ) The costs of a successful plaintiff may, however, only be 
proved in the defendant's bankruptcy m cases where the debt or 
claim m respect of which the costs are recoverable is itself provable 
{Lx p Newman, In ie Brooke, 1876, 3Ch D 497) This is because 
"The costs being a mere addition or appurtenance to the damages 
must follow the same rule as that to which they are attached ” 

{d) Annuities Where the debtor is under obligation to pay 
an annuity for life to some person, the annuitant may prove in the 
bankruptcy for the annuity {Ex p Jackson, 1872, 27 L T 696, 
Ex p Neal, In ie Batcy, 1880, 14 Ch D 579), even though the annuity 
be contingent upon the performance or non-performance of some 
act by the payee himself So the value of an annuity payable to 
a woman during her life, but defeasible m the event of her marrying 
again, mav be proved for (In re Blakemore, 1877, 5 Ch D 372) 

(e) Damages for torts The section makes it clear that claims 
foi unliquidated damages cannot be proved for unless, generally 
speaking, they are founded in contract Unliquidated damages 
for a toit cannot be proved for Thus, while a man might prove 
foi the damage sustained by him owing to a breach of contract, 
he could not prove in respect of damages for an alleged libel, or 
for trespass It is otherwise if damages for a tort are agreed before 
the bankruptcy (as in Ex p Mumford, 1808, 15 Ves 289) , or if 
judgment in an action for tort is signed before the bankruptcy 
(as in Ex p Newman, In re Biookc, 1876, 3 Ch D 494) 

(/) Loans to traders, and by wife to husband Where money is 
lent to a tiader undei a written conti act by which the lender is to 
recon e a uite of interest \ ary mg with the profits, or a share of 
profits in consideration foi the sale by him of the goodwill of the 
business and the tiadci becomes bankrupt, the lender cannot 
ieco\ei ail} thing in the bankruptcy until the claims of othei 
ueditois base been satisfied (Partnership Act, 1890, s s 2, 3) An 
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DEBTS PROVABLE IN BANKRUPTCY {cont ), {index, p 104) 
agreement for a fixed sum out of the profits is within these sections 
{In ie Young Ex p Jones , 1896 2 Q B 484 and see also as to these 
sections In re Mason Exp Btng, 1899, 1 Q B 810) 

Again 'where a wife lends or entrusts money or estate to her 
husband for the purposes of his trade or business, such money or 
estate are to be treated as assets in his bankruptcy, subject to the 
nght of the wife to claim as a creditor after, but not before, all 
claims of the other creditors of the husband for valuable con- 
sideration in money or money’s w orth have been satisfied {Married 
Women’s Property Act, 1882, s 3) This provision only applies to 
loans made to the husband for his trade or business {Ex p Tidswell, 
1887, 4 Mor 219 , In re Clark, Ex p Schulze, 1898, 2 Q B 330) 

(g) Debts not provable by the general policy of the law Debts 
founded on felon} 7 cannot be proved for unless the creditor has 
taken the necessary steps to have the offender punished So, if a 
man had property stolen, he could not prove for its value m the 
bankruptcy of the thief unless he had taken the necessary steps to 
bring him to justice (see generally, Ex p Ball, In re Shepheid, 1879, 
10 Ch D 667) It is stated, however, m Williams on Bankruptcy, 
p 129, “Probably now a proof would be admitted for a debt 
founded in felony unless it w’as shown that the creditor seeking 
to prove was omitting to perform some duty in connection wuth 
the prosecution of the felon ” 

A debt which is founded on an illegal consideration, such as a 
g aming debt, cannot be proved {Ex p Chavasse, 1865, 34 L J Bank, 
17) Where a balance resulting from gambling transactions on 
the Exchange cann ot be recovered, as there is no consideration, no 
proof can be admitted in respect of non-delivery {In re Cronmire, 
Ex p Wand 1898, 2 Q B at p 395) See also as to gaming 
debts {In re Browne, 1904, 1 K B 139) 

{It) Miscellaneous debts not provable The following debts 
cannot be proved in bankruptcy — Future payments of alimony 
{Linton v Linton, 1885, 15 Q B D 239 , and see Kerr v Kerr, 
1897, 2 Q B 439) , debts barred by the Statute of Limitations 
{Ex p Ross 1827, 2 G1 and J 330) , debts contracted by an infant, 
on his becoming bankrupt when of full age, unless they are for 
necessaries or for hquidated damages for torts (see 37 & 38 Viet 
c 62) With regard to penalties for breach of contract, it is to be 
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[c) Costs • The costs of a successful defendant are provable 
in the bankruptcy of the plaintiff although they may not have been 
taxed at the date of adjudication [Ex p Peacock , In re Dufield, 1873„ 
L R 8Ch 682) Such a debt may be included m a composition, 
and the debtor must pay the costs on the amount inserted m his 
statement although they are not taxes at the time for composition 
[ib ) The costs of a successful plaintiff may, however, only be 
proved in the defendant’s bankruptcy m cases where the debt or 
claim m respect of which the costs are recoverable is itself provable 
[Ex p Newman, In re Brooke, 1876, 3 Ch D 497) This is because 
“ The costs being a mere addition or appurtenance to the damages 
must follow the same rule as that to which they are attached ” 

[d) Annuities Where the debtor is under obligation to pay 
an annuity for hfe to some person, the annuitant may prove in the 
bankruptcy for the annuity [Ex p Jackson, 1872, 27 L T 696, 
Exp Neal, In re Batey, 1880, 14 Ch D 579), even though the annuity 
be contingent upon the performance or non-performance of some 
act by the payee himself So the value of an annuity payable to 
a woman during her hfe, but defeasible m the event of her marrying 
again, may be proved for [In re Blakemore, 1877, 5 Ch D 372) 

[e) Damages for torts . The section makes it clear that claims 
for unliquidated damages cannot be proved for unless, generally 
speaking, they are founded m contract Unliquidated damages 
for a tort cannot be proved for Thus, while a man might prove 
for the damage sustained by him owing to a breach of contract, 
he could not prove in respect of damages for an alleged hbel, or 
for trespass It is otherwise if damages for a tort are agreed before 
the bankruptcy (as in Ex p Mumford, 1808, 15 Ves 289) , or if 
judgment m an action for tort is signed before the bankruptcy 
[asm Exp Newman, In re Brooke, 1876, 3 Ch D 494) 

(/) Loans to traders, and by wife to husband Where money is 
lent to a trader under a written contract by which the lender is to 
receive a rate of interest varying with the profits, or a share of 
profits in consideration for the sale by him of the goodwill of the 
business, and the trader becomes bankrupt, the lender cannot 
recover anything m the bankruptcy until the claims of other 
creditors have been satisfied [Partnership Act, 1890, s s 2, 3) An 
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agreement for a fixed sum out of the piofits is within these sections 
(In i e Young, E\ p Jones, 1S96 2Q B 4S4 and see also as to these 
.'■eclions In ic Mason, Lx p Bing, 1S99 1 Q 13 S10) 

Again wheic «i wife lends or entrusts money or estate to hei 
husband for the pui poses of his trade oi business, such money oi 
I'siaii* aic to be treated as assets in his bankruptcy, subject to the 
light of the wife to claim as a cieditoi after, but not before, all 
claims of the other cicditois of the husband foi valuable con- 
sidciation m money or money’s woilh have been satisfied (Mamed 
II omul's Pi opei ty Act , 1882, s 3) This piovision only applies to 
loans made to the husband foi Ins trade or business (E\ p Tid swell, 
18S7, 4 Mot 219 , lit ie Clatk, E\ p Schulze, 1898, 2 Q B 330) 
(p) Debts not provable by the general policy of the law Debts 
founded on felony cannot be proved for unless the ci editor has 
taken the necessary steps to ha\e the offender punished So, if a 
man had pioperly stolen, he could not prove for its value m the 
hankiuptcy of the thief unless he had taken the necessaiy steps to 
bung him to justice (see generally, Ex p Ball, In tcShcphcid, 1879, 
10 Ch D 667) It is stated, howevei, m Williams on Bankmptty, 
p 129, " Piobably now a proof would be admitted for a debt 
founded m felony, unless it was shown that the creditor seeking 
to pime was omitting to perform some duty in connection with 
the jnosecution of the felon ” 

A debt which is founded on an illegal consideration, such as a 
gaming debt, cannot be proved (Exp Chavasse , 1865, 34 L J Bank, 
17) Wheic a balance lesultmg from gambling tiansactions on 
the Exchange cannot be lecovered, as there is no consideiation, no 
pi oof can be admitted in respect of non-delivery (In re Cronmvc, 
Ex p II and 1898, 2 Q B at p 395) See also as to gaming 
debts (In ic Biomie, 1904, 1 K B 139) 

(h) Miscellaneous debts not provable The following debts 
cannot be proved m bankruptcy — Future payments oi alimonj' 

( Linton \ Linton, 1885, 15 Q B D 239, and see Ken v Ken, 
1S97 2 Q B 439) , debts barred by the Statute of Limitations 
(L\ p Ross 1827, 2 G1 andj 330), debts conti acted bj an infant, 
on Inc becoming bankrupt when of full age, unless they are for 
necc^ai let. or foi liquidated damages for torts (see 37 & 38 Viet 
c 62) With regard to penalties for bleach of contract, it is to be 



108 BANKRUPTCY AND BILLS OF SALE [D 

DEBTS PROVABLE IN BANKRUPTCY (coni ), (mdex p 104) 
noticed that it is only a debt which is due in equity that can be 
pioved for In Ex p Cappet , In ic Newman, 1876, 4 Ch D 724, 
a building contiact provided that m case the conti act should not in 
all things be duly perfoimed by the conti aclois, they should pay to 
the employei £1,000 as and foi liquidated damages It was held, 
however, that the £1,000 was m the nature of a penalty, and that 
pioof could only be entered for the actual damage sustained 
It is generally considered that liabilities which have an object 
othei than the payment of money, ot which can be met by an 
injunction oi a deciee for specific peifoimancc, aic not within the 
section (see Haidy v Fothcigtll, 1888, 13 A C 351) 

In that case the Eail of Selbomc said (at p 360) " Hide may 

be contiacts, such for instance as a piomisc to marry (not biokcn), 
or a covenant not to molest, or not to cairy on a jiai ticulai tiadc 
within ceitain limits, etc , which on a fair interpretation of these 
woids ought to be excluded as having a different object from the 
payment of money in any contingency, although if they weie 
bioken a juiy might award damages fot their breach I must 
guard myself against being supposed to la\ down any lulc applicable 
to cases of that kind, oi to any others m which an injunction or 
specific peiformance would he the most piopci icmcdy ” 

(i) Miscellaneous debts provable The liability foi calls in the 
winding up of a company may ajipai ently be jn oved foi (hue Met tan- 
Me Mutual M a wie Association, 1883, 25 Ch D 415, and sec/;i tc 
McMahon , 1900, 1 Ch 173) Inteiest accruing due aftci the date 
of the receiving ordei may not, as a gcneial uile, be pioved foi 
(Ex p Lubbock, 1863, 4 De G J & S 516) If there 's a surplus 
after the jiayment of the other debts, this m Iciest may be pioved 
for 

Damages awarded to a petitionei in a divoicc suit aic piovablc 
although not a good petitioning cieditoi’s debt (In ic O' Got man, 
1899, 2 Q B 62) A judgment is pnma facte evidence of a debt, 
and proof may be made in respect of it , but if theic aic cncum- 
stances casting suspicion on it oi the debt, the corn l may icquuc 
evidence of the consideration for the debt It may be asked, 
“What species of debt could be moie dcseivmg of iecognition 
than a judgment debt ? ” The answer is that by allowing 
numerous bogus judgments to be signed against him, the debtoi 
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might effectually defeat his bona pdt, cicditois It will be lemcm- 
hcied m this connection, that «uij judicial proceeding stiffeied 
hv a bankrupt with a mow to giving a cieditoi a piefctcncc m.T\ 1 m? 
set aside as fraudulent (B A 1883 s 48 (1) ) (See genciall} as to 
intt'Kst In le Bi mi in o II tngiovc, E\ p I dot 1891 2 0 B 574) 

If the goods of a ci editor aic in the possession of a bankrupt, 
and aic sei7ed under the leputed ownership clause, the ci editor 
ma\ pio\e for Ins loss (see Reputed Ownership p 270) 

(/) Contingent Liabilities If the bankiupt is undet cotenant 
oi agreement with any poison to indemnify him at some fuluic 
time, which may be quite indefinite, that person may pio\e m 
aspect of that futuie liability So if a man takes an assignment 
of a lease lindci a covenant with the lessee to indemnify him fiom 
the consequences of the assignment, liability under this cotenant 
is a contingent liability which maj be pioted foi ( Haidv t 
Fothcrgill, 1SS8, 13 A C 351 , but see In ic Nun Oncntal Bank 
C oi potation 1895, I Ch 753) A suiety hating a right to piotc 
and share m the distuhution of the bankrupt’s estate in i expect 
of lus contingent liability is a cieditoi {In n Paine , E\ p Read, 
IS97, 1 Q B 122, but see In ic II alien, F.\ p OR, 1900, 
2Q B 138) 

[k) Who may prove As a general rule the person piovmg must 
be the peison to whom the debtoi owes the money {Malcolm t 
Fullaiton, 1788, 2 T R 645) An etecutoi oi admmistiator may 
prot c for the debts due to the estate of his testator A suiety 
in a bond m.i\ compel the piincipal ci editor to go in and piote 
the bond under the commission , and if the suiet} paj s the whole, 
the ci editor will be a trustee of the dividends foi him” (pei Loid 
Eldon m I:\ p Rushjoith 1S05, 10 Ves at p 414) 

Asuretj ma} piove for lus contingent liability to pa} {Inrc Paine 
Ex p Read {supra) but a surety cannot geneially receive any- 
thing until the creditois ha\c been paid twenty shillings m the 
pound The liability of a co-surct} to contribution though 
unascertained at the time of the bankruptcy is also pirn able 
(II ohiunhausin v Gullick, 1S93 2 Ch 514) (As to secured 
ci editors, see Second Cieditor ) 

(/) Holders, etc , of bills of exchange The holdei of a bill of 
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DECEASED INSOLVENT DEBTOR {coni ) {vuhx p 110) 

{«) Idmihvdration in bankruptcy of estate ot person dying insolvent 
Any creditor of a deceased debtor whose debt would ha\c been 
•sufficient to supjiort a bankruptcy petition against such debtor 
had he lieen alne may ])resent to the court a petition m the 
prescribed form, praying for an Older for the administration of 
the estate of the deceased debtor, according to the law of bank- 
ruptcy (B A 18S3 s 125 (1) ) The court may grant or refuse 
the petition, as m the case of a hung debtor {In tc Outram Lx p 
A shit or ilt 1893, 10 Mor 28S) The term “creditor” appears 
to include «c\cral creditors whose debts amount to £50 

( b ) Form of creditor's petition for administration of t statt of 
dictated debtor undo stc 125 (Xo 11 ) 

{TttU ) 

I CD, of [or we CD, of . and Cf of 

[ lurch} petition the Court that an order be mule for the 
adnnnn-trition m bankruptcy of the estate of the late [he if insert i am, and 
description of det taxed deltcn J who died on the day of 

iSS and say — 

1 llial tlu s-ml 1 13 for the greater part of the siv months ne\t 
preceding his decease rLsulcd [or earned on business] at 

w-ithin the district of this Court [or, as the east max’ b . following tJ.i terms of 
stchoi o>] 

2 That the estate of the said A B is justly and truly indebted to me 

[or us m the aggregate] in the sum of £ [sif out amount 

of ail' or dtbts and tic conxidt ration] 

3 lint [1] do not nor does anv person on [my] behalf hold any security 
on the sud deceased debtor’s estate, or on any part thereof etc [or, as in 
rann .Vo io, Cndttoi s 1 1 tit ion] 

4 That .1 B within three months nc.\t before the said date of his decease 
committed the following act [or acts] of bankruptcy, namely [here s't out 
h c natuu and datt or dati s of tin act or acts of bankniptcx nlud on] 

Or 

That the will of the said .1 B [or, as the ease iray tr] yvas on the 

dav of iSb proyedby / 5 of , 

and C // of , yi ho consent to tills petition 

Or, 

l hat letters of administration [or, as tie case n ay &r] were on the 
day of iSb granted to J S of 

. and G II of and that the estate of the 

said .1 II is [according to my information and belief] insufficient to pay his 

debts 

Dated this day of iSS 

(Signed) CD 

r.i 

Signed by the ]>etitioner m 
my pre-ince 

a i^i at a, of t, ti ss 

U t 

D'ffnp'ioi 
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[Thdoivn. 1 1 } 

This petition having been presented to the Court on tne 
dav of iSS it is ordered tint this pennon shill be 

heard at on die di\ of r 

rSS . at o clock in die noon 

If i ou the said J S or G H intend to dispute the nutter ot in\ of die 
statements contained m the petition \ ou must nle with the Registrv of dus 
Court a notice shoving the grounds upon which \ on intend to depute the 
same 

(c) St ivicc of petition etc The petition should be served on 
each executor who has pioved the will or on am* peison who has 
taken out letters of administration If an order is made the 
executor etc must account to the official leceiver (see generallv, 
Rs 274-279 a) 

(2) Order for administration Upon the prescribed notice being 
given to the legal personal lepresentative of the deceased debtor 
the court may upon prool of the petitioner’s debt unless it is 
satisfied that theie is a leasonable probabilm that the estate will 
be sufficient for the payment of the debt* ow mg bv the deceased 
make an oidei tor the administration ot the estate in bankruptcy 
or may upon cause shown dismiss such petition with or without 
costs (s 125 (2) ) Grant ol probate is not necessary before the 
petition is served but it must be granted betoie the older is made 
{In tt Shet 1894 2 Q B 797) As to executor’s light ot letamer 
see In it Williams E\ />. Lacis Ev in& 1891 SMoi 65 

(3) [Repealed by the B A , 1S90 ] 

(4) Petition where administration action is pending . A petition 
foi administration under this section cannot be piesented to the 
court aftei pioceedmgs have been commenced m any court of 
justice for the administration of the deceased debtor s estate, but 
that couit may on proot that the estate is insufficient to pa\ its 
debts transfer the pioceedmgs to the couit exercising iun*dicuon 
in bankruptcy and tlieieupon such last-mentioned couit may 
in the pi escribed .manner make an older for the administration 
of the estate of the deceased debtor and the like consequences 
shall ensue as under an admmistiation order made on the petition 
of a creditoi (B A 1SS3 s 125 (4) as amended by B A. 1S90 
s 21 (2)) The transfei may be made without any application 
by a cieditor if the couit is satisfied that the estate is insolvent. 
The scheme of the whole section is to make administration ot the 
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DECEASED INSOLVENT DEBTOR (caul ). (index p 110) 

of an mvihent deceased pei«on rqimalent as fai as possible, 
to tlio administration of the estate of a bankrupt, and the legisla- 
• ture intends that a tiansfci should take place unless thcic was 
something against it (see In re Kimeaid, 1906 W X 16) 

(5) Vesting of property in official receiver : Upon an order foi 
adnunistiation. the propcily of the dcbtoi \csts in the official 
iceciM'i as tiustec theieof and he must foithwith piocccd to 
icali-e and distribute the same m accoi dance with the piovisions of 
the \tl 12s (5) ) 

(6) Bankruptcy law to apply to With ceitam modifications, 
all the pio\isions of Pail III of the B A , 18S3, relating to the 
adnunistiation of the property of a bankiupt, apply, so fai as the 
same ate applicable to the case of an adnunistiation ordci in like 
mannei as to an oidei of adjudication undet the Act The chief 
modificationsaic that the official iccenei oi trustee has no power to 
examine witnesses undci s 27 of the Act (see p 142) (In ic Hewitt, 
18S5, 15 0 B D 159), and that neithci s 47, which deals with 
\ohintaiy settlements (In ic Gould, 1SS7, 19 Q B D . 92), noi s 45, 
which iest nets the lights of execution creditors, is applicable 
( Unstick \ ( link IS99, 1 Q B, 699) Creditors have powei as 
to appointing trustees and committees of inspection (B A , IS90, 
s 21 (3)) The doctimc of "Mutual credit" is recognised in 
settling up the estate of a deceased insolvent (IPa/Auis v Lindsay, 
1898 67 L J Q B 362 (Sec Mutual a edit and sit off ) 

(7) Funeral and testamentary expenses In the administration 
of the piopeit) of the deceased dcbtoi undei an oidei of administra- 
tion, the ptopei funcial and lestament.ii> expenses arc pajable in 
full out of the debtors estate, in priontv to all other debts 
(s 125 ss (7)) 

(S) Disposal of surplus If on administration any surplus 
icinams in the hands of the official reccner, after payment m full 
of all the debts due from the debtor, together with the costs of the 
adnunistiation and interest as provided m case of bankruptcy, 
such surplus is paid o\cr to the legal personal representative of 
the deceased debtor’s estate or dealt with in such other manner 
a*- ina\ be pnvenbed (ib s s (S) ) As to proof foi interest see 
Soiled *2 i 20, and B A IS90 23 

«i (u > * 
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(9) Notice of petition equivalent to notice of act of bankruptcy : 
Notice to the legal jpeisonal lepresentative of a deceased debtoi 
of the presentation of a petition is equivalent to notice of an act » 
of bankiuptcy Aftei such notice no payment oi tiansfer by the 
legal peisonal lepresentative opeiates as a dischaige as between 
him and the official leceivei , but subject to this, nothing in the 
section invalidates any payment, etc , made in good faith by the 
legal peisonal lepiesentative befoie the admuustiation oidei 
(s 125, s s (9) ) 

(10) Meaning of “ court ” and “ creditor ” . “ Couit ” means 
the court within the jurisdiction of which the debtoi lesided oi 
earned on business foi the gi eater pait of the six months imme- 
diately pnoi to his decease , “ cieditoi ” means one oi moie 
cieditois qualified to present a bankiuptcy petition (s s (10) ) 

DECLARATION OF TRUST. 

A declaration of trust without transfei may be a bill of sale. 
See Bills of Sale, p 53 

DEED OF ARRANGEMENT. 

( 1 ) Definitions Deed of an angement , Deed of composition , 
Deed of assignment 

(u) Object of deed of arrangement 

(m) Preliminary steps in making deed of ai i angement, p 116. 

(iv) Tin ; meeting of a editors 

(v) Form of the deed 

(vi) Registration, p 118 

(vn) Duties and liabilities of trustee 

(vm) Avoidance of a deed of anangement, p 119 

(ix) Who may impeach a deed, p 120 

(x) Result of avoidance of a deed 

(xi) Position of trustee when deed avoided by bankiuptcy 
(xu) Deeds of anangement rules, p 121 

(l) Definitions * Deed of an augment A deed of anangement 
includes any of the following instruments, whether undei seal oi not, 
made by or m lespect of the affans of a debtoi for the benefit of his 
creditors geneially (otherwise than m puisuance of the law foi the 
time being m foice relating to bankiuptcy), that is to say (<i) An 
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DEED OF ARRANGEMENT (rroi/' (nuh \ p 114) 

^Munnunt <4 junpeitv (l>) A deed of or agicement for a compo- 
sition and in ia«is when* u editors of a debtor obtain an\ control 
,n<i Ins proputv oi business — (r) A deed of inspectorship entcicd 
into fin the put po«-e of can v mg on or vv inding up a business (rf) A 
letter of licence authorising the debtoi or am othei pci son to 
manage i m i \ on ieah v e or dispose of a business, with a view to 
the paMiunt of debts and (<) Anv agiccment entered into for 
tin pm pose of carrying on or winding up the dcbtoi’s business, 
oi authoiising the debtoi oi am othei peison to manage cam on, 
icih/e, oi dispose of the debtor's business, with a \ lew to the 
pavmcnt of his debts (Deeds of Ariangcment Act, 1SS7, s 4 (2) ) 

Dad of Com position \ deed of composition is an airangc- 
niont wheieln ncditois agiee to lelease and discharge a debtoi 
fiom the claims they hate against him m consideiation of receiving 
.i <ci tain uiinposition thcieon payable at a staled tunc oi m 
statid instalments m monev oi bills with or without a surct\, 
oi sui titles, the cicditois further covenanting not to sue the debtoi 
unless and until he make default in the terms or one of the terms 
of the auangeimnt 

Dttd of A w yum ill A deed of assignment may be said 
to be a deed by which a debtoi assigns lus piopcrtv real and 
peison.il land homes furniture stock-in-tiadc, book debts etc, 
to a tinstee in tiusl to icalisc the same and after payment of the 
expense* to distubute the balance pari /xmrr amongst the assenting 
cieditois who in consideration of (1) the assignment and (2) the 
dividends leceived (if am) mutually forbear in respect of and 
lelease the debtoi (cut her absolutely oi subject to conditions) from 
the dibts respectively owing to them 

(n) Object of deed of arrangement The object of the kind of 
died of auangement which it is projwsed to discuss in this work 
«s to i nable a debtoi. b\ compounding with his creditors to avoid 
bankiuptcv piou edings m any shape or form Assume, for a 
mo'innt that a bankrupt has got a judgment against him The 
ludgmint cnditor might issue execution and sell him up but if 
he U"ii,n-all his juoputv to a tiustee for the benefit of his cicditors 
cun lallv In nvn avoid having an execution It should be obscivcd, 
how i v 1 1 that an c xecution w ill not I>e av oided by a deed of arrange- 
mi nt unlis> it is an mevocable instrument. One of the advantages 
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DEED OF ARRANGEMENT [coni ), (index, p 1 14) 
of a deed of arrangement is the total absence of official interference 
m the administration of the estate and the conduct of the bankrupt’s 
business • 

A creditor who is party to a deed of arrangement cannot rely 
on that deed as an act of banhiuptcy (see Acts of Bankiupicy, 
pll) 

(m) Preliminary steps in making deed of arrangement If a 
debtor is willing to make an assignment, his first step is to call 
his creditois together In doing this, of course, the debtor can 
hardly avoid committing an act of bankiupicy within s 4 (1) (h) 
of the Bankruptcy Act, 1883 (see sub tit ‘Ids of Banhuptcy). 
Inasmuch as the assignment itself is an act of bankruptcy, this 
will not be a matter of great importance A notice of suspension 
need not be a formal statement , it may be oral oi m writing, but 
it must be intended to apply to all the creditors 

(iv) The meeting of creditors . If an accountant is to act as 

trustee under the deed, the meeting of creditors may be conveniently 
held at his office The following points should be borne in mind 
by the accountant (a) The creditors must be treated equally, 
that is to say, no creditor must get any secret advantage o\ er his 
fellows If one creditoi gets any seciet advantage, whether from 
the debtor himself, or from some third person with the knowledge 
of the debtor, the deed becomes voidable by every creditor who 
has executed it ( b ) A full disclosure should be made of the debtor’s 
affairs (c) The amount of the assets should not, on any account, be 
overstated If the assets arc misicprcsented, the assenting ci editors 
are not bound So where an accountant stated that the books of the 
debtor showed that the creditors would get twenty shillings in the 
pound, whereas m fact there was only enough to pay eight shillings, 
a creditor was not held bound by the deed (In ie Tanncnbctg, 1889, 
6 Mor 49) (d) He must obtain the special assent of the ci editors 

to a clause in the deed enabling him to settle the claims of dissentient 
creditors (see par V (/) wfut) 

(v) Form of the deed — 

(a) Bailies The debtor, one or moie tiustees, and the ci editors 
are made parties It should be for the creditors generally, otherwise 
it may be a bill of sale, and voidable unless i egistered as a bill of sale 
(see Bills of Sale Act, 1878, s 4, sub tit Bills of Sale) 
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Thus a deed of assignment to certain creditors (naming them) 
would be a bill of sale The best plan is to express the deed as being 
“ for the benefit of such creditors as shall elect to execute the same " 
*That form has been judicially approved {Paine v Matthews, 1885, 53 
L T 872) Sometimes a clause is mseited specifying the time 
within which the creditors must come m, if they intend to come 
in at all, but such a clause should not be put in except under legal 
advice (see Hadley v Beedom, 1895, 1 Q B 646) The ideal plan 
is to have all the creditors paities 

{b) Verification of creditor's claim The accountant should be 
caieful to verify the claim of each creditoi who signs, for he becomes 
liable to pay every such creditor unless there has been fraud The 
debt, for instance, might be statute barred 

(c) Operative part of deed The deed usually assigns all the 
debtor's property to the trustee, except household articles and 
wearing apparel He receives it on trust, it may be to sell, and 
apply the proceeds in manner provided by the deed It is well 
to exclude leasehold property subject to onerous covenants, and 
shares upon which there is a liability for calls 

(d) Powers conferred on the trustee The following powers aie 
usually conferred on the trustee (1) To lealise the estate and 
apply the proceeds as may be decided upon , (2) To pay the 
expenses of calling the meeting and preparing the deed , (3) To 
pay his own remuneration, which may be a fixed sum, a percentage 
on the assets realised, or the ordinary accountant's charges , 
(4) To pay all preferential claims as payable under the rules in 
bankruptcy, (5) To pay to the creditors dividends upon the 
amount of their debts (m the manner provided by s s 58-63 of the 
B A, 1883, see sub tit Dividends , and (6) To hand over the 
surplus, if any, to the bankrupt 

(e) Indemnity of trustee A clause is sometimes added to indem- 
nify the trustee in case of bankruptcy supervemng Such a clause 
is the more necessary if he has to begm work at once, or even 
if he has to distribute the estate within three months of the 
execution of the deed The indemnity is given by the creditors 
in proportion to their liabilities 

(/) Clause as to dissentient creditors It is often useful to add 
a clause to enable the trustee to settle with dissentient creditors 
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for small amounts, who by combining together could present a 
petition m bankruptcy and so upset the whole arrangement Such 
a clause, however, must have the special assent of the creditors 
{In re Adamson, 1895, 71 L T 579) 

(g) Clause as to secured creditor A creditor whose claim is 
guaranteed by a third party, e g , a surety, should require a clause 
m the deed of arrangement itself reserving his rights against 
the surety, or else should obtain the permission of the surety before 
assentmg to a deed of arrangement , for although in bankruptcy 
a surety is not discharged, this does not apply to a private arrange- 
ment, which is an act of the parties themselves Were a creditor 
to assent without such a clause, he might lelease his surety 
(i h ) Release of debts The deed also contains a clause by which 
all the creditors who take benefits under the deed give the debtor 
a release of their debts, or enter into a covenant not to sue for those 
debts 

(vi) Registration Every deed of arrangement must be registeied 
within seven days after the first execution thereof by the debtor 
or any creditor, otherwise it is void (D of A Act, 1887, s 5) A 
copy of the deed, and every schedule thereto annexed, must be 
filed, together with an affidavit verifying the time of execution, 
the place of business of the debtor, the total amount of property 
and liabilities included under the deed, the amount of the com- 
position payable, and the names and addresses of his creditors 
{ib , s 6 (1) ) A deed will not be registered unless it is stamped 
{tb (2) ) Creditors may, however, execute the deed subsequent 
to registration The register (which is kept in accordance with 
s 7) may be inspected at any time, and extracts may be made 
therefrom on payment of the proper fees {tb s 12) 

(vu) Duties and liabilities of trustee under a deed In some tiades 
it is customary to make the accountant who represents the largest 
creditor trustee under the deed 

{a) Generally The trustee must carry out the trusts of the deed 
If he honestly exercises his discretion he incurs no responsibility , 
but it is always open to him to consult the committee of inspection, 
if there is one, or to call a meeting of the creditors If he has to 
bring an action he has a charge on the estate for the costs, but if 
the estate is small he should get an indemnity from the creditors 
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(6) Collection and distribution of assets Where debts are owing 
to the estate, the trustee may collect them, and, by virtue of the 
t Judicature Act, 1875, s 25 (6), may sue for them in his own name 
It has been decided, hov ever, that until a deed of assignment has 
ceased to be available as an act of bankruptcy (1 e , until after it 
has been executed for three months) the trustee cannot give a 
debtor to the estate a valid discharge ( Davis v Pet) te, 1905, 2 KB. 
528) Thus a debtor who has paid the trustee under the deed 
might have to pa}- the trustee m bankruptcy also It follows 
from this that the trustee must walk wanly for the first three 
months if there are any dissentient creditors who are m a position 
to upset the deed Where however, there are no dissentient 
creditors, or there is an indemnity clause in the deed, his position 
is secure In any event, however, a trustee is well advised to keep 
a certain amount of money in hand to meet any unexpected 
liabilities that may crop up 

(c) Liability to account As he is m the position of an ordinary- 
trustee the trustee under a deed must account for all moneys 
received by him and must give information to any creditor as to 
all moneys received and paid away by him (E\ p White, 1866 13 
L T 24) He may even have to account after he has been removed 
from the office of trustee (line Rogeis 1887 4 Mor 67) He must 
also account to the Board of Trade under s 25 of the B A , 1890 

(vm) Avoidance of deed of arrangement — 

(a) Under the Statute of Elizabeth If an assignment is not 
really for the benefit of creditors, but to enable the debtor to retain 
some property for his own benefit, it may be avoided at any time 
as a fraud But an assignment made in good faith for the benefit 
of creditors is not void because it happens to benefit the debtor 
(Maskelyne & Cooke v Smith 1903, 1 K B 671) 

(a) Under the law of bankiuptcy A deed may be avoided if it 
is an assignment of all the bankrupt’s property for the benefit of 
some creditors to the exclusion of others (B A , 1883, s 4 (1) (b) ) 
or an assignment for the benefit of creditors generally (ib s s 4 (1) 
(a)). It may also be avoided as an assignment of part of the 
debtor's property where it amounts to a fraudulent preference 
A deed drawn on the lines above indicated (vide supra Fowl of 



120 BANKRUPTCY AND BILLS OF SALE [D 

DEED OF ARRANGEMENT (cont ), [index, p 114) 

Deed) would be an act of bankruptcy , but if all the creditors aie 
in under it, there would be no one to impeach it Again, a deed 
of assignment can only be impeached undei the bankruptcy acts , 
within three months of its execution (see In re Poppleton, 1896, 
74 L T 582) 

A deed will not necessarily be void because it contains piovisions 
in favour of the debtor, or because a paiticular cicditoi is intention- 
ally excluded from it As to its being set aside as a fraud upon 
creditors, see Voluntary Settlement 

(ix) Who may impeach a deed . A dissentient creditor, whose 
debt exceeds £50, can present a petition at any time within three 
months of a deed, or two oi more small ci editors can combine 
together for this purpose But a cieditoi who has assented to the 
deed, has acquiesced in, or taken benefits under it, cannot present 
a petition founded on the deed as an act of bankruptcy , noi can 
he rely for this purpose on the circulai sent out to convene the 
meeting [Ex p Vtney, 1895, 2 Mans 153) Note that a creditor need 
not have executed the deed , it is sufficient that he acquiesced 
m it His attendance at the meeting at which the deed was agiced 
is not of itself sufficient evidence of acquiescence (see In te Cati, 
1902, 85 L T 522) 

(x) Result of avoidance of deed Where, aftei the execution 
of a deed of assignment, the debtor is adjudicated bankrupt, all 
creditors may prove for their debts, even though they have been 
released by the deed By the doctime of i elation back (see sub 
tit Relation Back) the trustee in bankruptcy becomes entitled to 
all the property the debtor was possessed of at the date of the act 
of bankruptcy on which the receiving ordei was made 

(xi) Position of the trustee when deed avoided by bankruptcy 
The trustee under a deed of assignment is m no better position 
than any person to whom the bankrupt makes over his pioperty 
The official receiver, who becomes entitled to the debtoi’s propeity 
when the receiving order is made, must decide whether he will 
treat the trustee under the deed as a trespasser oi as his agent 
If he treats him as a trespasser (which, m practice, ho only does 
where there has been misconduct), the tiustee must hand over all 
property unconverted, and account for and pay the value of all 
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that which has been converted It is then that his ind emni ty from 
the creditors will come in useful Where the official receiver treats 
him as his agent, the trustee must render accounts, incl uding accounts 
# of the debtor’s business if he has carried it on (In re Riddeouqh, 
1884, 14 Q B D 25) The trustee may not retain his le- 
muneration, or any sum to cover costs and expenses, as he 
incurred these with knowledge of an act of bankruptcy Nor can 
he retain costs which he has incurred in employing solicitors to 
draw up the deed of airangement (see In ie Riclicnds , 1884, 1 Mor 
242, Inre Foster, tb 292, line Hobbits, 1899,6Mans 212) Wheie, 
however, he has incurred expenses which have resulted m a benefit 
to the estate, he will be allowed to retain them The rule on this 
pomt has been thus enunciated " If the trustee in bankruptcy, 
m the exercise of his discretion, thinks that the creditors have 
derived profit from the work which has been done at the direction 
of the debtor, the trustee may adopt these services, and pay for 
them Generally speaking, a trustee ought to decline to adopt 
the services of the solicitor or accountant with regard to the meetmgs 
which debtors, in the expectation of a probable bankruptcy, call 
of their creditors , but I am unwilling to say that there may not 
be a case in which the trustee may properly adopt a portion of the 
services He must exercise his own discretion, and when he 
has done so, then, if anyone feels aggrieved thereby, the matter 
may be brought before the court But the rule that I lay down, 
and intend that the trustee should act upon, is tha t he should be 
very strict in this matter of adopting services of this sort and paying 
for them, and he must go through the items of the bill of costs, 
and only pay for such items as he is clearly satisfied have been 
incurred in such a way as that a benefit to the extent of the charge 
has resulted to the creditors (In ie Simonson, 1894, 1 Q B at p 437, 
per Vaughan Williams, J , see also In re Foster, 1895, 72 L T 364) 
(xn) Deed of arrangement rules The deed of arrangement 
rules of 1887, 1888, and 1891, make provision for the registration 
of deeds Of those issued m 1887, Rs 3-6 provide for the trans- 
mission of copies to county courts, and 11-12 for searches and 
extracts The rules of 1888 provide a form of schedule of creditors 
to be attached to the affidavit accompanying the deed The rules 
of 1890 provide (Rs 3-6) for returns of registered deeds, while 
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Constable, 1890, 25 Q B D 285) The court may then either grant 
or refuse an absolute order of discharge, or suspend the operation 
of the order for a specified time, or grant an order of discharge subject 
to any conditions with respect to any earnings or income which ' 
may afterwards become due to the bankrupt, oi with respect to 
his after-acquired property 

(in) Application where bankrupt guilty of misdemeanour, etc 
The court must, however, refuse the discharge if the bankrupt 
has committed any misdemeanour under the Debtors Act, 1869, 
or the B A , 1883, or any other misdemeanour connected with 
his bankruptcy, or any felony connected with his bankruptcy, 
unless for special reasons the court otherwise determines The 
words “has committed any misdemeanour” appear to mean 
11 indicted and convicted ” Felonies or misdemeanours " connected 
with the bankruptcy ” “ include only such as would be episdem 
generis with the misdemeanours dealt with by the Acts” ( InreHedley , 
Exp B T , 1895, 1 Q B 925, per Vaughan Williams, L J ) They 
do not include a charge of embezzlement The fact that the court 
passed only a nominal sentence might be regarded as a “ special 
reason ” for granting the discharge, but the court would probably 
require a period of probation {Solomons, In re, 1904, 2ICB 760) 

(iv) Powers and duties of court as to discharge on proof of 
certain facts On proof of any of the facts hereinafter mentioned 
the court must either — 

(1) Refusal Refuse the discharge , or 

(2) Suspension for certain period Suspend the discharge for 
a period of not less than two years , or 

(3) Suspension until 10s in £ paid Suspend the discharge until 
a dividend of not less than 10s in the £ has been paid to the 
creditors , or 

(4) Requiring bankrupt to consent to judgment Require the 
bankrupt, as a condition of his discharge, to consent to judgment 
being entered against him by the official receiver or trustee for 
any balance, or part of any balance, of the debts provable under the 
bankruptcy which is not satisfied at the date of the discharge, 
such balance to be paid out of the future earnings or after-acquired 
property as the court may direct Execution on such a judgment 
may not issue without the leave of the court, which may be given 
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on proof that the bankrupt has since his discharge acquired property 
etc , available for payment of his debts (B A , 1883, s 8 (2) ) 

• Foi m of consent of bankrupt to judgment being entered for balance or 

pait of balance of provable debts [No 64 ) 

Re 

I, A B , of , the above-named bankrupt, do hereby 

consent to judgment being entered against me in the King’s Bench Division 
of his Majesty’s High Court of Justice [ or as the case may be] by the official 
receiver [or trustee! for the sum of £ , being the balance, 

or part of the balance, of the debts provable under my bankruptcy which is 
not satisfied at the date of my discharge , but this consent is subject to the 
provision contained in the Bankruptcy Act, 1890, with regard to the issue of 
execution on such judgment 

Dated this day of 189 

(Signed) A B 

Form of affidavit by bankrupt, whose discharge has been granted 
conditionally as to after-acquired property or income [No 656 ) 

( Title ) 

J f the above-named debtor, make oath and say as 

follows — 

1 I have since the date of my discharge resided and earned on business 

at , and I now reside and carry on business at 

2 The statement hereto annexed is a full, true, and complete account of 
all moneys earned by me, and of all property and income acquired as received 
by me since the date of my discharge [or, since the date when last I filed a 
statement of after-acquired property and income in Court, namely, the 

day of 189 1 

Sworn at, etc 

[Signature of Debtor ) 

Variation of older All this is subject to the proviso that if at 
any time after the expiration of two years from the date of any 
order so made, the bankrupt can satisfy the court that there is no 
reasonable probability of his being able to comply, the court may 
modify the order (B A 1890, s 8 (2) ) The court may consider 
any conduct of the debtor which might have had some effect on his 
bankruptcy, although no specified offences proved (see ss (2) 
supra, and In re Barker, Ex p Constable, re Jones, 1890, 25 Q B D 
285) Suspension for as much as five years will not be imposed 
except m bad cases [In re Sawbey, 1897, 76 L T 534) An order 
for 10s in the J to some and not to all creditors cannot be made 
[In re Came, Ex p Jackson, 1889, 6 Mor 55) A judgment can only 
be satisfied out of future property, and should not be entered up 
if there is not much chance of its being fruitful [In re GaskeU, 1904, 
2KB 478) The order may provide for the judgment being 
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satisfied by instalments In that case, failuie to pay an instalment 
may, on proof that the bankiupt had aftei -acquit ed piopcrty, lead 
to the levocation of the dischaigc (InicSuimneis, 1907, 23 T L R f 
465) It may be observed that a scheme of anangement cannot 
piovide foi judgment being entcicd up by the trustee m this mannei 
(In leAylmei, Ex p Bischoffshcim (1887, 20 Q B D 258) In one 
case the court suspended a discharge foi two ycais, whcic the 
bankiupt, after setting aside £500 a year for himself, undeitook 
to pay the balance to the trustee until the creditois lcceivcd 10s 
m the £ (In ic Dallmeye), 1906, 22 T L R 445) 

(v) Facts which may prevent discharge The corn l may (by 
viitue of s 8 (3) ) exercise the jioweis above lcfcncd to on pi oof of 
any of the following facts — 

(a) Assets not equal to 10s in £ That the assets aie not equal 
to 10s m the £ on the bankrupt’s unsecuied liabilities, unless he 
satisfies the couit of the fact that this state of things has ansen 
from cucumstances for which lie cannot justly be held icsponsiblc 
Assets 10s in the £ Assets aie deemed to be equal to 10s m the 
£ when the court is satisfied that the piopcily of the bankiupt 
has realised or is likely to realise, oi with due caic m realisation 
might have realised, an amount equal to 10s m the £ on his 
unsecured liabilities, and a report by the official icccivci oi the 
trustee shall be pnma facie evidence of the amount of such 
liabilities (B A , 1883, s 30 (4) ) 

(fi) Omission to keep books That lie has omitted to keep such 
books of account as aie usual and piopei in the business earned 
on by him, and as sufficiently disclose his business transactions 
and financial position within the three years pieccding his 
bankruptcy 

The books should not requue skilled investigation, but should 
show at once the state of the debtor’s business (£\ p Rccd and Bonin, 
1886, 17 Q B D 244) A solicitor who entered a trade was held 
bound to keep piopei trade books (Ex p Cat lei, 1850, 1 Fonb 83) 

(c) Trading after insolvency That he has continued to tiade 
aftei knowing himself to be insolvent “ A man has a perfect light, 
as long as he is solvent, to determine that he will go on with «i 
business, although it may be a losing business But the 
moment he becomes insolvent, then he is no longci going on at his 
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own risk in case of failure , he is going on at the risk of his creditors, 
in case things do not mend as he hopes they will In my judgment, 
a man has no right to do that ” (In re Stainton, Exp B T , 1887, 19 
Q B D 182 , 4 Mor 242, 251, per Cave, J ) A debtor does not 
trade after knowing himself to be insolvent who believes that a 
careful and prudent realisation of assets will produce 20s m the £, 
although he may know that a forced sale at breaking up prices 
will not produce that result (In te John Brown & Co , 1906, 22 T L 
R 291) 

(d) Wrongful contraction of debts That he has contracted 
any debt provable in the bankruptcy without having at the time 
of contracting it any reasonable or probable ground of expectation 
(proof whereof shall he on him) of bemg able to pay it Where 
a debtor obtains goods, even though he is msolvent at the time 
(Ex p Bayley, 1867, L R 3 Ch 26, 244), or where he has capital not 
immediately realisable, he is not within this clause (In re Sharp, 
1893, 10 Mor 114) 

(e) Loss of assets That he has failed to account satisfactorily 
for any loss of assets or for any deficiency of assets to meet his 
liabilities 

(/) Hazardous speculations That he has brought on, or con- 
tributed to, his bankruptcy by rash and hazardous speculations, or 
by unjustifiable extravagance m living, or by gamblmg, or by 
culpable neglect of his business affairs 

“ A man is not bound to keep up appearances but to pay his 
debts , and if his profits will not allow of his living at the particular 
rate he has been accustomed to live at, then his plain duty is to 
reduce his scale of hvmg, and not to go on living out of the money 
of his creditors” (In re Stainton, Exp B T , 1887, 19 Q B D 182) 
A creditor who relies on speculations as rash and hazardous must 
specify them, so that the court may judge (In re John Brown & 
Co., ubi supra) 

(g) Vexatious actions That he has put any of his creditors 
to unnecessary expense by a fnvolous or vexatious defence to any 
action properly brought against him (see Ex p Blackhnrst, 1858, 
3 De G and J 39) 

(h) Unjustifiable expense That he has within three months 
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preceding the date of the receiving order incurred unjustifiable 
expense by bringing a frivolous or vexatious action 

(i) Undue preference That he has within three months preceding 
the date of the receiving order, when unable to pay his debts as 
they become due, given an undue preference to any of his creditors 
An undue preference may be shown to a creditor who would 
have been entitled to preferential payment under the bankruptcy 
[lit ie Bryant, 1895 IQ B 420, see Fraudulent Preference, p 177) 

(j) Fraudulently incurring liabilities That he has within three 
months preceding the date of the receiving order incurred liabilities 
with a view of making his assets equal to ten shillings in the pound 
on the amount of his unsecured liabilities 

(k) Fncr bankruptcy, etc That he has on any previous occasion 
been adjudged bankrupt, or made a composition or arrangement 
with his creditors 

(l) Fraud That he has been guilty of any fraud or fraudulent 
breach of trust. 

(vi) Discharge where bankrupt has made a fraudulent settlement . 
A discharge may be refused, suspended, or granted conditionally 
where the debtor has made an ante-nuptial settlement which the 
court thinks was made in order to defeat or delay creditors, or 
was unjustifiable, having regard to the state of his affairs when 
it was made (B. A 1883, s 29) 

(vu) Effect of order of discharge * An order of discharge shall 
not release the bankrupt from any debt on a recognisance nor 
from any debt with which the bankrupt may be chargeable at the 
suit of the Crown or of an} person for any offence against a statute 
relating to any branch of the public revenue, or at the suit of the 
shenff or other public officer on a bail bond entered into for the 
appearance of any person prosecuted for any such offence . and 
he shall not be discharged from such excepted debts unless the 
Treasury certify in writing their consent to his being discharged 
therefrom. 

An order of discharge shall not release the bankrupt from any 
debt or liability incurred by means of any fraud or fraudulent 
breach of trust to which he was a party nor from any debt or 
liability whereof he has obtained forbearance by any fraud to 
which he was a party (B A , 1883, s. 30 (1) ) 
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An order of discharge, however, releases the bankrupt from all 
other debts provable in bankruptcy (ib (2)), and is conclusive 
, evidence of the bankruptcy, and of the validity of the proceedings 
therein, and in any proceedings instituted against a bankrupt 
who has obtained an order of discharge in respect of any debt from 
which he is released by the order, the bankrupt may plead that 
the cause of action occurred before his discharge, and may give 
the B A , 1883, and the special matter m evidence 

Debts incurred by fraud, in so far as they are the subject of actions 
of tort, are not provable, and are not therefore affected by orders 
of discharge An action founded on such a fraud may be brought 
before discharge, but judgment cannot be enforced until after 
that time ( Cobliam v Dalton, 1875, L R 10 Ch 655) As to 
fraudulent breaches of trust, see Orrett v Corser, 1855, 21 Beav 
52 , In re Green, Napper v Fanshawe, 1895, 2 Ch 217 

(vm) Effect of order on partners and joint debtors An order 
of discharge shall not release any person who at the date of the 
receiving order was a partner or co-trustee with the bankrupt or 
was jointly bound or had made any joint contract with him, or 
any person who was surety or in the nature of a surety for him 
(B A , 1883, s 30 (4) ) 

(ix) Release of provable debts Inasmuch as the order releases 
the bankrupt from all provable debts, it follows that a creditor 
who does not take the trouble to prove loses his remedy The 
discharge releases all English debts in any part of the world (At mam 
v Castiique, 1844, 13 M & W 443) , while a discharge under an old 
Irish Act was held to be a bar, as well of those debts due from the 
bankrupt m England or Scotland as to those m Ireland (see Fetguson 
v Spencet, 1840, 2 Sc N R 229) Where a man charges his after- 
acquired property to secure an advance which might form the 
subject of a proof m his bankruptcy, and he obtains his discharge, 
it seems that, the debt having gone, the security falls Mith it 
(Thompson v Cohen, 1872, L R , 7 Q B 527, 533) It follows 
from that case that it would be unsafe for a man who had a charge 
over after-acquired property to ignore the bankruptcy of his 
debtor 

A promise by a bankrupt who has obtained his discharge to pay 
a debt horn which his discharge has released him, is a mere nudum 

IO— (1+94) 
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- pactum , and will not support an action (Ilea liter v Webb, 1876, 
2 C P D 1) , otherwise if there is new and valuable consideialion 
(Jakeman v Cook, 1878, 4 Ex D 26) An ordei undei s 53 for 
appropriation of pay or salary is put an end to by an ordei of 
discharge, unless expressly continued (see post, p 261) The 
discharge does not exempt the debtor from being proceeded against 
for any criminal offence (B A 1883, s 167), nor does it iclease him 
from a money penalty for some offence of a criminal natui e (Banct of l 
v Mitchell, 1867, L R 2 Q B 549) An ordei of discliaige binds 
the Crown (B A, 1883, s 150) 

(x) Effect of discharge on damages for seduction, judgments 
against co-respondents, and affiliation orders An order of discharge 
shall not release a bankrupt from any liability under a judgment 
against him in an action for seduction, or under an affiliation order, 
or as a co-respondent m a matrimonial cause, except to such an 
extent and under such conditions as the court may order (B A 
1890, s 10) The onus is on the bankrupt to prove that there is 
a special reason In re Schumacher (1907), 23 T L R 336 (sec also 
In re Palmer, 1905, 21 T L R 344) 

(xi) Appeals from order made on application for discharge 
An unpaid creditor may appeal against the grant of an order of 
discharge (Exp Caslle Mail Packets Co , In re Payne, 1886, 18 Q B 
D 154), while the Board of Trade may appeal from any ordei made 
on an application for discharge (In reStamton, Exp B T , 1887, 
19 Q B D 182) 

(xn) Duty of discharged bankrupt A discharged bankiupt 
must, notwithstanding his discharge, give such assistance as the 
trustee may require in the realisation and distribution of the 
property vested m the trustee, and if he fails to do so he shall be 
guilty of a contempt of court , and the court may also, if it thinks fit, 
revoke his discharge, but without prejudice to the validity of any sale, 
disposition, or payment duly made or thing duly done subsequent 
to the discharge but before its revocation (13 A , 1890, s 8 (8) ) 

The duty of the bankrupt to aid m the realisation of his property 
continues after discharge (see Duly of Deblot, p 155) As to the 
effect of an order of discharge on a landlord’s remedies, see Landlord 
and Tenant, p 187 , and as to the effect of di&chaige on criminal 
responsibility, see Fraudulent Debtors, p 174 
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As to the duty of a discharged bankrupt, see Discharge of 
Bankrupt, p 130 

’DISCLAIMER OF ONEROUS PROPERTY. 

(1) Disclaimer generally 

(2) Operation of disclaimer, p. 132, et seq (a) Wheie the 
bankrupt is lessee , ( b ) Where there is a sub-lessee , (c) Whei e 
the bankrupt is assignee of a lease, (d) Freehold ptopeiiy 
and shares 

(3) Discretion of the court as to disclaimer , p 134, et seq 

(i) Disclaimer without leave , (u) Disclaimer with leave 

(4) Loss of the right to disclaim, p 135 

(5) Rescission of bankrupt's contracts, p 136 

(6) Vesting orders, p. 136 (a) Generally, (b) Vesting of 

leasehold property. 

(7) Rights of persons injured by disclaimer, p 138 

(8) Forms relating to disclaimer, p 138 

(1) Disclaimer generally Amongst the matters which the 
trustee has to consider on his appointment, none is more important 
than the question whether he will disclaim some, and what part, 
of the bankrupt’s property on the ground that it is burdened with 
onerous covenants, and is likely to be an incumbrance to the 
estate Thus, suppose that part of the bankrupt’s property 
consisted of a building contract, the fulfilment of which must 
involve the purchase of materials at great expense, it might be 
prudent for the trustee, in the interest of the creditors, to disclaim 
the contract and abandon the prospective profits, and leave the 
building owner to prove m the bankruptcy for the loss sustained 
Intention of the legislature “The intention of the legislatuie 
in cases of disclaimer by a trustee in bankruptcy clearly appears 
to have been, while they were providing for the relief of the trustee 
from liability in respect of onerous obligations of the bankrupt, 
including the obligations arising under a lease, to do so with as 
little disturbance as might be of the rights and Labilities of third 
persons by reason of the disclaimer” Per Vaughan Williams, 
L ] ,m line Carter Ellis, Exp SaviU, 1905, 1 K B 735 

Text of B A , 1883, s 55 By s s (1) of this section, “Where 
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any pait of the property of the bankiupt consists of land of any 
tenure burdened with onerous covenants, of shaies 01 stock m 
companies, of unpiofitable contiacts, 01 of any othei propeity, 
that is unsaleable, or not leadily saleable, by leason of its binding 
the possessor theieof to the performance of any oneious act, 01 to 
the payment of any sum of money, the trustee, notwithstanding 
that he has endeavouied to sell or has taken possession of the 
pioperty, or exeicised any act of ownership m relation theieto, 
but subject to the provisions of tins section, may, by writing 
signed by him, at any time within twelve months aftei the fust 
appointment of a tiustee, disclaim the propeity 

“ Piovided that where any such piopeity shall not have come to 
the knowledge of the tiustee within one month after such appoint- 
ment, he may disclaim such property at any time witlun twelve 
months aftei he fiist became awaie theieof ” 

The penod of twelve months, which is fixed by the B A , 1890, 
s 13, may be extended by the court It luns fiom the date of the 
certificate of the appointment of the tiustee {lit ic Colicn, 1905, 
2KB 704) It is important to obseive that the pi operty which 
may be disclaimed is not necessarily piopeity divisible amongst 
the creditors , the trustee may disclaim any oneious juopcity 
belonging to the bankrupt (see In i cMaugJian,E\ p Monkhouse, 1885, 
14 Q B D 956) The disclaims must be m wilting signed by the 
trustee It has been held that a written disclaimei signed by the 
trustee’s sohcitoi is invalid [Wilson v Wall am, 1880, 5 E\ D 155) 
The disclaimei must also be filed, and is inoperative until it has been 
filed (B R 320 (4) ) 

(2) Operation of disclaimer Sub-sec (2) of s 55 piovides "The 
disclaimer shall operate to deteimme, as from the date of disclaimei, 
the rights, interests, and liabilities of the bankiupt and his piopeity 
in or in lespect of the propeity disclaimed, and shall also dischaige 
the trustee fiom all peisonal liability m lespect of the piopeity 
disclaimed as from the date when the piopeity vested m lum, 
but shall not, except so fai as is necessaiy foi the pui pose of 
releasing the bankrupt and Ins piopeity and the tiustee from 
liability, affect the rights oi liabilities of any othei person ” The 
effect of this provision has been thus summansed — 
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"As regards the bankrupt and his property, the disclaimer 
determines his rights, interests, and liabilities in the property 
, disclaimed as from the date of the disclaimer As regards the 
trustee personally, his liability is determined by the disclaimer 
as from the date when the property vested in him As regards 
thud persons, their rights and liabilities are not affected, except 
so far as may be needed to release the bankrupt and his property 
and the trustee from liability” ( Williams , p 272) It is to be 
observed that in the case of a lease, the bankrupt’s estate remains 
liable foi rent and covenants down to the date of the disclaimer 
Consequently the landlord could prove in the bankruptcy on the 
contract, or for its breach, until disclaimer, and for damages for 
injury by operation of the disclaimer after that date See furthei 
as to this s s (7) and notes, post, p 138 

Effect of decided cases Inasmuch as vexed questions relating 
to disclaimer often anse m relation to leasehold property, it may 
be useful to summarise the effect of the cases which have been 
decided m relation to the disclaimer of leasehold property 

(a) Where the bankrupt is lessee In this case the trustee can 
absolutely free himself from all personal liability, past as well as 
future, by disclaiming within the twelve months If he does not 
disclaim, he becomes personally liable for the rent (Wilson v 
Wallant, 1880, 5 Ex D 155) , but he may relieve himself of liability 
to the landlord without disclaiming,, by assigning the lease to a 
pauper even if he knows him to be a pauper (Hopktnson v Lovering, 
1883, 1 1 Q B D 92) In any case, however, he may be indemnified 
out of the estate (Lowrey v Barker, 1880, 5 Ex D 170) 

It has been held that, m the case of a lease, the term is put an 
end to by disclaimer , so that a surety for rent m arrear under the 
lease is discharged as and from the date of the disclaimer, there, 
being no rent due from the lessee after that date (Stacy v Hill, 1901, 
1 Q B 660) 

As to disclaimer of a lease m a small bankruptcy, see Small 
Bankruptcies, p 299 

(b) Where thete is a sub-lessee Where there is a sub-lessee, 
the landlord cannot eject him on disclaimer by the trustee of the 
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lessee (Smallev v Hardmge, 1881, 7 Q. B D 524) Nevertheless, 
he may distrain for the tent — and may re-enter for the bleach 
of the lessee’s covenants (Ex p Walion, In ic Levy, 1881, 17 Ch t 
D 746) 

(c) Wheie the hank apt is assignee of a lease and the lease is 
disclaimed, the rights of landlord and lessee are unaffected by 
the disclaimer, and they are lemitted to their original positions 
(Smyth v North, 1872, L R 7 Ex 242) Again, the surety for 
a bankrupt assignee has been held liable to pay to the lessee rent 
which the lessee had been compelled to pay by the lessor which had 
accrued due after the disclaimer by the trustee in the bankruptcy 
of the assignee ( Harding v Picece, 1882, 9 Q B D 281) 

(d) Fieehold property and shaies The trustee may disclaim 
freehold propeity if it is burdened with onerous covenants (ie 
Meicer & Mooie, 1880, 14 Ch D 287) He may also disclaim 
shares (see In re HaUett, Ex p National Insinance Coi potation, 1894, 

1 Mans 380) 

(3) Discretion of the court as to disclaimer A trustee shall not 
be entitled to disclaim a lease without the leave of the court, except 
in any cases which may be pi escribed by general iules, and the 
court may, before or on granting such leave, requite such notices 
to be given to persons interested, and impose such teims as a 
condition of granting leave, and make such oideis with respect 
to fixtures, tenant’s improvements, and othei matteis ansing out 
of the tenancy as the court thinks just (B A , 1883, s 55 (3) ) 

This sub-section may be conveniently dealt with undei two heads 
(i) Dtsclaimet without leave , (n) Disclaims with leave 

(i) Disclaimei without leave R 320 of the Bankiuptcy Rules 
should be read in connection with tins sub-section It provides 
that leave to disclaim is unnecessary — (a) Where the bankiupt has 
not sub-let any part of the premises or mortgaged oi charged the 
lease, and (i) The rent reserved and real value of the propeity 
leased, as ascertained by the Property Tax Assessment, aie less than 
£20 per annum , oi (n) The estate is admimsteied under s 121 
of the B A , 1883 (i e , is the subject of a summary administration) , 
or (m) The.tiustee serves the lessor with notice of his intention 
to disclaim, and the lessor does not, within seven days after the 
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receipt of such notice, give notice to the trustee requiring the matter 
to be brought before the court, [b) Where the bankrupt has 
sub-let the premises, or mortgaged or charged the lease, and the 
trustee serves the lessor and the sub-lessee or the mortgagees with 
notice of his intention to disclaim, and none of them, within fourteen 
days after the receipt of such notice, requires the matter to be 
brought before the court Except as provided by this rule, the 
disclaimer of a lease without the leave of the court will be void 
(B R 320 (3) ) Further, in order to be operative, the disclaimer 
must be filed [tb , (4) ) In a case where a lease may be disclaimed 
without leave, the court cannot order compensation to the landlord 
{In re Sandwell, Exp Zerfass, 1885, 14 Q B D 960) 

(u) Disclaimer with leave It seems that a parol tenancy, such 
as a tenancy from year to year, can only be disclaimed by leave 
{In re Maughan, Ex p Monk house, 1885, 14 Q B D 956) A lease 
may be disclaimed, although the term has expired by effluxion of 
time or by forfeiture [Ex p Dyke, In re Momsh, 22 Ch D 410) 

Compensation to landlord It will be seen that the court has 
power to impose terms upon a trustee who seeks to disclaim The 
question whether the court will decree payment of compensation 
to the landlord is decided m accordance with a rule enunciated 
by Cotton, L J , in Exp I sherwood, In re Knight, 1882, 22 Ch D 384, 
where he said, " In determining what the trustee ought to pay, 
regard must be had to two things, whether the occupation has 
either m fact produced a benefit to the bankrupt’s estate, or was 
contemplated as likely to produce a benefit ” There is no appeal 
from the discretion of the judge in giving leave to disclaim, [Ex p 
East and West India Dock Co , In re Clarke, 1881, 17 Ch D 759) 

(4) Loss of right to disclaim The trustee shall not be entitled 
to disclaim any property in pursuance of this section m any case 
where an application m writing has been made to the trustee by 
any person interested in the property requiring him to decide whether 
he will disclaim or not, and the trustee has for a period of twenty- 
eight days after the receipt of the application, or such extended 
penod as may be allowed by the court, declined or neglected to 
give notice whether he disclaims the property or not , and, in the 
case of a contract, if the trustee, after such application as aforesaid, 
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does not within the said period or extended period disclaim the 
contract, he shall be deemed to have adopted it (ib , s 55 (4) ) 

The court will not extend the period of twenty-eight days, 
except for good cause shown Failure to decide within this period 
may render the trustee personally liable foi the payment of lent 
and costs, if he desire to disclaim (In ic Page, Ex f Machay, 1884, 
14 Q B D 401) 

The effect of the proviso at the end of the above sub-section 
appears to be to effect a change by which the trustee, .is icpicscnling 
the body of creditors, is substituted as the paity liable foi the 
trustee as representing the old bankiupt (.on tractor (see Williams, 
p 278) 

(5) Rescission of bankrupt’s contracts The court may, on the 
application of any person who is, as against the trustee, entitled 
to the benefit or subject to the burden of a contract made with 
the bankrupt, make an order rescinding the conti act on such 
terms as to payment by or to eithei pai ly of damages for the non- 
performance of the contract, or othciwisc, as to the com t may 
seem equitable, and any damages payable undci the oidei to any 
such person may be proved by him as a debt under the banhi upley 
(*&,ss (5)) 

(6) Vesting orders — (a) Gena ally 1 he court may, on ajijjlication 
by any person either claiming any interest m any disclaimed 
property, or under any liability not discharged by this Act m 
respect of any disclaimed property, and on heating such pci sons 
as it thinks fit, make an order for the vesting of the pioperty m 
or delivery thereof to any person entitled Iheicto, or to whom it 
may seem just that the same should be deliveied by way of 
compensation for such liability as afoicsaid, or a tiustce foi him, 
and on such terms as the court thinks just , and on any such 
vesting order being made, the properly compnsed therein shall 
vest accordingly in the person therein named m that behalf without 
any conveyance or assignment for the puipose (ib , s s (6) ) 

(b) Vesting of leasehold ptopeily Provided always, that wheic 
the property disclaimed is of a leasehold nature, the court shall 
not make a vesting order in favour of any person claiming under 
the bankrupt, whether as under-lessee or as mortgagee by demise 
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except upon the terms of making such person subject to the same 
liabilities and obhgations as the bankrupt was subject to under 
the lease m respect of the property at the date when the bankruptcy 
petition was filed, and any mortgagee or under-lessee declining 
to accept a vestmg order upon such terms shall be excluded from 
all interest in and security upon the property, and if theie shall 
be no person claiming under the bankrupt who is willing to accept 
an order upon such terms, the court shall have powei to vest 
the bankrupt’s estate and mterest m the property in any person 
liable either personally or m a representative charactei, and 
either alone or jointly with the bankrupt to peiform the lessee’s 
covenants m such lease, freed and discharged from all estates, 
incumbrances, and interests created therein by the bankrupt 
(s s (6) ad fm ) 

The B A , 1890, s 13, provides that the court may, if it thinks 
fit, modify the terms prescribed by the foregoing proviso, so as to 
make the person m whose favour the vesting order may be made 
subject only to the same liabilities and obligations as if the lease 
had been assigned to him at the date when the bankruptcy petition 
was filed, and (if the case so requires) as if the lease had comprised 
only the property comprised in the vesting order A mortgagee 
or sub-lessee from a bankrupt lessee can, as a rule, only obtain 
a vesting order upon the terms and conditions mentioned m sub-sec 
(6), and s 13 is only meant for the lelief of the undertenant or 
mortgagee in hard cases (In ie Walket, 1895, 2 Mans 60) In that 
case the only term imposed was that the lessor should accept a 
sui render at any time on the mortgagee giving six months’ notice 
in writing and performing all the covenants and obhgations of 
the lease (see also In re Carter and EUis, 1905, 1 KB 735) The 
peisons most likely to seek for vestmg orders are sub-lessees and 
mortgagees It is competent foi the landlord of a bankrupt lessee 
to apply for an order vesting the property in the mortgagee, subject 
to the liabilities of the original lease (In re Baker, Ex p Lupton, 1901, 
2KB 628) When a mortgagee does not appear on a debtor’s 
application, the court will exclude him from all interest in and 
security on the property, unless he shall soon declare his option to 
take a vestmg order (In rePaiker, Ex p Tinquand, 1884, 14 Q B D 
405) 
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A person claiming an interest in the property must, on request 
of the official receiver or trustee, furnish a statement of his interest 
(B R 320 (7) ) 

(7) Rights of persons injured by disclaimer Any person injured 
by the operation of a disclaimer under this section shall be 
deemed to be a creditor of the bankrupt to the c\lcnt of the 
injury, and may accordingly prove the same as a debt under the 
bankruptcy 

It is obvious that where the trustee disclaims, the rights of 
third parties may be prejudiced Thus, if he disclaims a lease, the 
landlord may be deprived of Ins rent The above sub-section 
would enable the landlord to prove his loss m the bankruptcy 
Where a bankrupt was lessee for a tcim of years at £500 a year, 
and the trustee disclaimed, the landlord showed that he was unable 
to let the premises at so high a rent It w r as held that he was 
entitled to prove in the bankruptcy for the difference between 
the present value of £500 a year for the remainder of the term, 
and the present value for the same period of the letting \ aluc of 
the premises The fact that he may have to admit the landlord 
to proof is therefore an element which the trustee must take into 
consideration when deciding whether to disclaim oi not In the 
case of an under-lessee who by reason of a disclamiei on the j>art 
of the trustee of his immediate landlord, became liable to pay the 
rent reserved by the head-lease, he would be entitled to piovc m 
the bankruptcy for the value of the difference between the tw r o rents 
(Exp Walton, In tcLcvy, 1881, 17 Ch D 746) The same jji mctples 
apply where other property is disclaimed Thus, if the liustec 
disclaim shares partly paid up, the company may prove for the 
whole of the unpaid calls, less any value which may be attached to 
the shares (In ie Halletl, Ex p National Insurance Cot porahon , 1894, 
1 Mans 380) Where a contract to take shares is disclaimed, the 
company can only prove for damages and not for the amount 
payable on the shares (In re Hooley, Ex p United Ordnance and 
Engineering Co , Ltd , 1899, 2 Q B 579) As to disclaimer of a 
lease used by partners for partnership purposes, see Ex p Corbett, 
In re Shawl, 1880, 14 Ch D 122 
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(8) Forms relating to disclaimer (a) Notice of intention to 
disclaim lease (No 119) 

{Title ) 


' Take notice that I intend to disclaim the lease dated , 

whereby [heie specify property le(\ was let to the above-named debtor at a 
rent of £ 

It you do not within seven days after service of this notice upon you require 
me by notice in writing to bring the matter before the Court, I hereby 
disclaim the said lease as from the expiration of the said seven days 
Dated 

To Mr XY 


GH [Trustee] 


(b) Notice to landlord of intention to disclaim leasehold property 
not sub-let or mortgaged (No 199a ) 

(Title } 

Take notice that I intend to disclaim the [ lease or tenancy , as the case may 
be] dated whereby [here specify property let] was let to the 

above-named debtor at a rent of £ 

If you require the matter to be brought before the Court, you must give 
notice thereof to me m writing within seven days of the receipt by you of 
this notice 

Dated this day of ,189 

» 

Trustee 

Address 

To 

The landlord of the above mentioned 
property 

[Note — The schedule to notice when given by lessor should contain the 
following particulars Date of lease, Name 1 !, addresses, and description of 
parties to lease , Full descnption of property leased , Term and rent , Date of 
assignment to bankrupt (if any ) , Names and addresses of parties to assignment 
(if any) , Paitictdais of and notices of mortgage of lease by bankrupt 


(c) Notice of intention to disclaim leasehold property sub-let or 
mot t gaged (No 119b) 

(Title ) 

Take notice that I intend to disclaim the lease dated 
whereby [here insert particulars of demised property] was let to [the above- 
named bankrupt, or as the case may be] at a rent of £ 

If you require the matter to be brought before the Court, you must give 
notice thereof to me in writing within fourteen days of the receipt by you 
of this notice 

Dated tins day of , 189 


Address 

To Mr 

The landlord of the above-mentioned 
premises and 

To Mr 

The mortgagee or sub-tenant 


Trustee 
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(d) Disci anno without notice (No 120 ) 

{Title ) 

I , the trustee of the property of the abo\ c-named 

bankrupt, hercbj disclaim the [/fuse dated the or as tin case wav be] * 

of the premises [insert dcsci iption of the piopeitv] which were let to the aboxc- 
named bankrupt [on a tenancy or foi a turn of \et.is, 

oi as the ease way if] at a rent of £ per 

Notice of this disclaimer has been Risen to [instil nanus and addiesses of 
Orisons to whom not ire has been given] 

Dated this daj of , 180 


Vddress 


I rustce 


(c) Disclaunci of leasehold fu o petty afta notice to landloid, 
mortgagees, etc (No 120 \ ) 

(Ttth ) 

Pursuant to notice, dated the day of , 

addressed to [line nisei / names and atldn ssts of ptisans to it/inni iiotin of 
intention to disclaim has been given] I the trustee 

of the property of the abo\ c-named bankrupt, herein disclaim the lease 
dated the (la) of i<8 wherein 

[heie ivseit paitmilais of demised piopetl t] were let to [ the abort- named 
bai iki upt, oi as the ease mav if] at a rent of £ for a term of 

Notice of this disclaimer has been given to [insiit names and additssts of 
pci sons to whom notice of disclaunci has been given] 

Dated this dav of 18 

« 

1 rustce 

\ddress 

(/) Disclaunci of lease with leave of court (No 120 b ) 

Pursuant to an older of Court dated the da\ of iS 

I. the trustee of the properU of the abo\ c-named 

bankrupt, hereby disclaim all interest in the lease dated the 
day of 18 , whcieby the premises [mscil dt sciiption of th * 

pi opei ty disclaimed] were demised to at a rent of £ 

per annum, for a term of 
Notice of tins disclaimer has been given to 
Dated this day of , 18 

> 

1 rnslee 

(g) Notice of disclaimei without the leave of the i ouit (No 120c ) 

( Title ) 

Take notice tlut, by wanting under ms hand, beating dale the 
dav of , i8 , 1, , the trustee of the 

property of the above-named bankrupt, disclaimed [the least dated the 
day of oi as case may be] of the premises known as [nrsri/ 

dcsci iption of pi opei ty disclaimed] which were let to 

[on a tenancy oi foi the teim of yeais, oi as ease mav 

be] at a rent of £ per [add whcie necessaiy " puisuant to 

notice dated the day of iS "] 
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The above-mentioned disclaimer has been filed m court with the pro- 
ceedings in the bankruptcy 

Your attention is directed to the provisions of the Bankruptcy Acts printed 
,on the back hereof 

Dated this day of 18 

I 

Trustee 

Address 

Note — On the back of this notice the provisions of sub-secttons 2 and 6 
of section 55 of the Bankruptcy Act, 1883, and the second paragraph of section 13 
of the Bankruptcy Art, 1890, should be printed 

(It) Notice of disclaimer of lease with leave of court (No 120d ) 

(Title ) 

Take notice that, pursuant to an Order of Court dated the 
day of 1 8 I, , the trustee of the 

property of the above-named bankrupt, by writing under his hand beanng 
date the. day of disclaimed all interest 

in the lease dated the day of 18 , 

whereby the premises were 

(a) demised to at a 

rent of £ per annum, for a term of 

The above-mentioned disclaimer has been filed in court with the pro- 
ceedings in the bankruptcy 

Dated this day of 18 

Trustee 

Address 

To 

DISCOUNTS 

Trade discount must be deducted in proving a debt (see Proof 
of Debts , p 237) 

DISCOVERY OF DEBTOR’S PROPERTY AND DOCUMENTS 
(i) Generally 
(n) Refusal to attend 
(m) Admission of indebtedness, etc 

(iv) Who may apply for discovery 

(v) What a witness may have to answer 

(vi) Privilege of solicitor 
(vu) Costs of witness 

(vm) Discoveiy of documents and deltvety of goods 

(i) Generally The duties of a debtor to make full disclosure 
of all his property are explained elsewhere (see Duty of Debtor, 
p 154) As to criminal liability for failure to make full discovery 
of property, see Fraudulent Debtors, p 170 Failure to disclose 
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his knowledge that a particular debt is false may be the subject 
of a criminal charge (see ib , p 170) , 

Wide powers may be exercised by the court m order to ascertam 
the whereabouts of the debtor’s property and documents relating 
to his estate, and the existence of any debts due to the estate By 
s 27 (1) of the B A, 1883 “At any time after a receiving order 
the court may, on the application of the official receiver or trustee, 
summon before it the debtor or his wife, or any person known or 
suspected to have in his possession any of the estate or effects of 
the debtor, or who is supposed to be mdebted to the debtor, or 
any person whom the court may deem capable of giving information 
respecting the debtor, his dealings or property, and the court may 
require any such person to produce any documents in his custody 
or power relating to the debtor, his dealings or property ” 

(u) Refusal to attend If any person so summoned, after having 
been tendered a reasonable sum, refuses to come before the court 
at the time appointed, or refuses to produce any such document, 
having no lawful impediment made known to the court at the 
time of the sitting and allowed by it, the court may, by warrant, 
cause him to be apprehended and brought up for examination 
(t6 , s s (2) ) Such person may be examined on oath, either by 
word of mouth or by written interrogatories [ib , s s (3) ) 

It seems that the court may order the exammation of the trustee, 
and will in a proper case make an order for that purpose on the 
application of a creditor (Exp Crossley, In re Taylor, 1872, L R 13 
Eq 409) Similarly, a creditor was examined where the bankrupt 
had a peculiar interest at the request of the bankrupt [Ex p Austin, 
1876, 4 Ch D 13) 

(m) Admission of indebtedness, etc. If any person when 
examined admits his indebtedness, he may be ordered to pay the 
amount admitted to the official receiver or trustee (B A , 1883, 
s 27 (4) ) , and if he confesses to having property of the debtor, 
he may be ordered to deliver it up [ib , s s. (5) ) The court may 
order that any person who, if m England would be liable to be 
brought before it under this section, shall be examined m Scotland 
or Ireland, or m any other place out of England [ib , s s (6) ) 
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Every application to the court under this section must be in 
.writing, and must state shortly the grounds upon which it is made 
(B R 78) An examination may be ordered for the purposes 
of discovery regardless of the question whether the court would 
entertain proceedings arising out of the examination (Ex p Eckersley, 
In re Lewtas, 1883, 48 L T 832) 

(iv) Who may apply for discovery Although an application 

under this section must be made by the official receiver or the 
trustee, other persons may make it through the medium of the 
official receiver In such a case the applicant must show a pnma 
facie probability that some benefit will accrue to the estate or the 
creditors from the proposed examination (Ex p Nicholson , In re 
Willson, 1880, 14 Ch D 243) In that case James, L J , said 
(at p 247) “ It would be a sad, a monstrous thing if anyone who 

claimed to be a creditor of a bankrupt was entitled ex debito 
pistituB to summon foi examination anybody whatever whom he 
might wish to examine as to the estate and dealings of the 
bankrupt ” Such an applicant must bear the costs incurred, 
unless the court otherwise directs (Ex p Swift, In re Russell, 1872, 
26 L T 226) 

(v) What a witness may have to answer Generally speaking, 
a witness summoned under this section must answer any question 
relating to the property or the dealings of the bankrupt, and if 
he refuse, the registrar may report him to the judge (B R 88). 
A witness other than the bankrupt may refuse to answer on the 
ground that the answer might incriminate him, m which case he 
will be allowed considerable latitude It will be for the court to 
say whether the excuse is genume (Ex p Schofield, In re Firth, 1877, 
6Ch D 230) 

A witness may be cross-examined in order to test his credit (In re 
Schairer, Ex p Tilley, 1888, 20 Q B D 518) 

Bankrupt has no privilege The bankrupt, however, is entitled 
to no such privilege, as he is under a personal obligation to make 
a full disclosure of all his property (ib ) In Reg v Scott, 1856, 
25 L J M C 129, Lord Campbell said “ The result seems to be 
that a question cannot be put to a bankrupt which does not touch 
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his trade dealings, or estate, or the direct object of which is to 
show he has committed a criminal act, yet he cannot lefuse to answei, 
a question which does touch his trade dealings, 01 estate, although 
the answer may tend to show that he has concealed his effects, 01 
been guilt} of any other offence connected with his bankruptcy ” 

(vi) Privilege of solicitor If a solicitoi is called as a witness, 
he may refuse to disclose matters communicated to him while 
employed as solicitor But he cannot tefuse to disclose facts 
disclosed to him in his private capacity (h\ p Campbell , In rc 
Cathcart, 1870, L R 5 Ch 703) 

(vn) Costs of witness A witness summoned for examination 
is only entitled to his ordinary expenses (h\ p Waddell, In rc 
Lnlscher, 1877,6 Ch D 328), and if he emplo}ssoliciloi and counsel 
to represent him at the examination, he cannot, as a general rule, 
make a claim to the costs so mcui red It is nolcwoithy, howeiei, 
that in that case, James L J , does say (at p 331) that where a 
man is charged with having pioperty of the bankiupl in lus 
possession, and is summoned to give evidence, it might possibly 
be said that there w»as a litigation between the patties, and that 
he was entitled to be protected by counsel 

(vm) Discovery of documents and delivery of goods The question 
whether a particulai document relates to the banhiupt is foi the 
court to decide, and a strong puma facie case must be made out 
(Ex p Smith, In ic Bevan & Co , 1881, 45 L T 447) A solicit oi 
cannot refuse to produce documents on the giound that he has a 
hen for services pei formed befoie the banhiuptcy (In ie Tolcman, 
Ex p Bramble, 1880, 13 Ch D 885) , and with icgnid to books 
of accounts belonging to the debtor, it is now' expiessly piouded 
that no person shall, as against the official leceivci oi tiuslce, be 
entitled to withhold or set up any hen theieon (B R 349) 

With regard to the deliveiy up of goods, an agent cannot be 
ordered to give up goods which he holds foi his pi incipal (In ; c Davis, 
Ex p Goodman, 1898, 5 Mans 329) The couit cxpi essed no 
opinion on the question whethei an older could have been made 
under s 27 had Kirkwood been a respondent to the application 
when made in the court below 
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(1) Disqualifications enuinei ated 

(2) Disqualification for certain municipal duties 

(3) Removal of disqualification , meaning of “ mtsfoitune " 

(4) Vacating seat in House of Commons 

(5) Vacating municipal and other offices 

(1) Disqualifications enumerated Where a debtor is adjudged 
bankrupt, he shall, subject to the provisions of the Act of 1883, 
be disqualified for (a) Sitting or voting in the House of Lords, 
or on any committee thereof, or bemg elected as a peer of Scotland 
or Ireland to sit and vote m the House of Lords , ( b ) Bemg elected 
to, or sitting or voting m, the House of Commons, or on any 
committee thereof , (c) Being appointed or acting as a justice of 
the peace , (d) Bemg elected to or holding or exercising the office 
of mayor, alderman, or councillor , (e) Bemg elected to or holdmg 
or exercising the office of guardian of the poor, overseer of the poor, 
member of a sanitary authority, or member of a highway board, 
burial board, or select vestry , (/) Bemg elected to, or holdmg 
or executing the office of a member of a county council (B A , 
1883, s 32 (1), as amended by 1890, s 9) These disqualifications 
extend to all parts of the United Kingdom [ib , s s (3) ) They 
do not exceed a period of five years from the date of discharge 
(B A , 1890, s 9) 

(2) Disqualification for certain municipal duties Further 
disqualifications are to be found in the Local Government Act, 
1894, s 46 (1), which prevent an undischarged bankrupt being 
elected or bemg a member or chairman of a parish council, rural 
district council, or board of guardians, if he has within five years 
before his election, or since his election, been adjudged bankrupt 
or compounded with his creditors 

(3) Removal of disqualification Byss (2)ofs 32, it is provided 
that the disqualifications to which a bankrupt is subject under 
this section shall be removed and cease if and when (a) The 
adjudication of bankruptcy against him is annulled , (or (6) He 
obtains from the court his discharge with a certificate to the effect 
that his bankruptcy was caused by misfortune without any 
misconduct on his part 

“—(» iw) 
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The court may grant or withhold such certificate as it thinks fit, 
but anj r refusal of such certificate shall be subject to appeal 

An application for an order of discharge or a certificate of 
removal of disqualifications must be made m open court (B R* 
6 (c) ) 

Meaning of “ nnsfoitune ” The bankrupt must show that his 
insolvency was caused by misfortune without any misconduct 
on his part The meaning of “ misfortune " was considered in 
In ie Lord Cohn Campbell , 1888, 20 Q B D 816 There the 
debtor had instituted divorce proceedings against his wife and 
certain co-respondents on the ground of her adultery The jury 
found for the wife and the petition was dismissed, the debtor having 
to pay all costs His means to pay these, both before and after 
the proceedings, were wholly insufficient, and he was adjudged 
bankrupt It was held that the bankruptcy had not been " caused 
by misfortune, etc ” in this case Lord Esher said (at p 821) 

“ It is impossible to give an exhaustive definition of the meamng 
to be attached to ‘ misfortune ’ I think, hoivever, w f e must hold 
that, w'hen the bankruptcy is not solely the result of some accident 
over which, or over the direct conducing causes of which, the 
debtor has no control, it cannot be said to arise from ' misfortune ’ 
The conducing cause of the verdict was the fact of bringing 
and carrying on the suit, a matter which was entirely within the 
control of the debtor ” 

(4) Vacating seat in House of Commons * If a Member of the 
House is adjudged bankrupt, and the disqualifications arising 
therefrom under the Act are not removed within six months from 
the date of the order, the court shall, immediately after the 
expiration of that time, certify the same to the Speaker, and 
thereupon the seat of the member becomes vacant (B A , 1883, 
s 33 (1) ) 

(5) Vacating of municipal and other offices If a person is 
adjudged bankrupt whilst holding the office of mayor, alderman, 
councillor, guardian, overseer, or member of a sanitary authority, 
highway board, or select vestry, his office shall thereupon become 
vacant (B A , 1883, s 34) (As to disqualifications of a person to 
hold the office of trustee m bankruptcy, see Trustee, p 319) 
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DISTINCT CONTRACTS 
As to proof in respect of distinct contracts, see Proof of Debts, 
p 239 

DISTRESS FOR RENT. (See Landlord and Tenant.) 

DISTRICT 

As to districts for official receiver, see Official Receiver, p 209 , 
and as to the meaning of “ county court district,” see Courts, p 97 

DIVIDENDS (and see Priority of Debts) 

(a) Declaration and distribution , the first dividend, subsequent 

dividends , notices to creditors 

(b) Joint and separate dividends 

(c) Provision for creditors residing at a distance, etc 

(d) Right of creditor who has not proved debt before declaration 
of dividend, p 148 

(e) Final dividend, p 149 

(/) No action foi dividend, p 149 

(g) Unclaimed dividend, p 149 

(h) Right of bankrupt to surplus, p 150 

(i) Statement to accompany notice of dividend, p 150 

(j) Forms relating to dividends, p 151 

(a) Declaration and distribution While letammg such sums as 
may be necessary for the costs of administration, the trustee must 
declare and distribute dividends as soon as possible (B A , 1883, 
s 58 (1) ) 

The fust dividend The first dividend must be declared and 
distributed within four months after the first meeting of creditors, 
unless the committee of mspection think there is good reason for 
postponement (ib , (2) ) 

Subsequent dividends Subsequent dividends must be declared 
and distributed at intervals of not more than six months (tb , (3) ) 
Notices to ciedttois Before declaring a dividend, the trustee 
must publish a notice in the Gazette, and also send notice to each 
creditor mentioned in the statement of affairs who has not proved 
(ib , (4) ) On declaring a dividend he must also send a notice 
showing the amount and method of payment of the dividend, and 
giving the particulars of the estate in the prescribed form to each 
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DIVIDENDS (coni ), ( index , p 147) 

creditor who has proved (ib , (5) ) A dividend cannot be attached 
under the R S C,Ord xlv r 1 (J Front v Gregory, 1889, 24 Q B D 
281), nor can it be made the subject of a charging order (In re 
Cook, Ex p Crtpps, 1899, 1 Q B 863 , and see In re Mayite', 
Exp OR, 1907, 23 T L R 758) 

(6) Joint and separate dividends Where one partner of a firm 
is adjudged bankrupt, a creditor to whom the bankrupt is indebted 
jointly with the other partners of the firm, or any of them, cannot 
receive any dividend out of the separate property of the bankrupt 
until all the separate creditors have received the full amount of 
their respective debts (B A , 1883 s 59 (1) ) 

Where joint and separate properties are being administered, 
dividends of the joint and separate properties must, subject to any 
order to the contrary that may be made by the court on the 
application of any person interested, be declared together The 
expenses of and incident to such dividends are fairly apportioned 
by the trustee between the joint and separate properties, regard 
being had to the work done for and the benefit received by each 
property (ib , s s (2) ) 

Where a creditor was entitled to apportion certain securities 
towards his joint or separate debts, it was ordered on his application 
that the dividend upon the joint estate should be declared befoie 
the dividend on the separate (Ex p Dicktn, In re Foster, 1875, 
L R 20 Eq 767) 

(c) Provision for creditors residing at a distance, etc In the 
calculation and distribution of a dividend, the trustee must make 
provision for debts due to persons resident in places so distant 
that in the ordinary course of communication they have not had 
sufficient time to tender their proofs, or to establish them if disputed, 
and also for provable debts which are the subject of claims not 
yet determined He must also make provision for any disputed 
proofs or claims, and for the administration expenses Subject to 
the foregoing provisions, he must distribute as dividend all money 
in hand (B A , 1883, s 60) 

(d) Right of creditor who has not proved debt before declaration 
of a dividend A creditor who has not proved his debt before the 
declaration of any dividend or dividends is entitled to be paid out 
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of any money for the time being m the hands of the trustee any 
dividend or dividends he may have failed to receive before that 
•money is applied to the payment of any future dividend or dividends, 
but he cannot disturb the distribution of any dividend declared 
before his debt was proved by reason that he has not participated 
therein (B A , 1883, s 61) 

(e) Final dividend When the trustee has realised all the property 
of the bankrupt, or so much thereof as can, in the joint opmion of 
himself and of the committee of inspection, be realised without 
needlessly protracting the trusteeship, he declares a final dividend 
Before so doing he gives notice in manner prescribed to the persons 
whose claims to be creditors have been notified to him, but not 
established to his satisfaction, that if they do not establish their 
claims to the satisfaction of the court within a time limited by the 
notice, he will proceed to make a final dividend, without regard to 
their claims After the expiration of the time so limited, or any 
further time allowed by the court, the property of the bankrupt 
must be divided among the creditors who have proved then: debts, 
without regard to the claims of any other persons (B A , 1883, 
s 62) 

(/) No action for dividend . No action for a dividend lies against 
the trustee, but if he refuses to pay any dividend the court may, 
if it thinks fit, order him to pay it, and also to pay out of his own 
money mterest thereon for the time that it is withheld, and the 
costs of the application (B A , 1883, s 63) An application must 
be made m the proper form See form (4) tnfia 

Even after his release, if he has moneys of the debtor m his hands, 
an order under this section may be made against the trustee (In re 
Prager, Ex p SoctSte Cockenll, 1876, 3 Ch D 115) Such an order 
would not, however be made in favour of one who had taken an 
assignment of a proved debt In such a case, however, Bigham, J , 
allowed the trustee to place a proof by the assignee on the 
file in place of that of the assignor (In ie Fiost, Ex p 0 R , 1899, 
2Q B 50) 

A dividend cannot be attached to answer a judgment obtained 
against the creditor (Pi out v Gregory, 1889, 24Q B D. 281) 

(g) Unclaimed dividend : If the trustee has any dividend in his 
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control which has been unclaimed for more than six months, or 
where, after paying a final dividend he has any unclaimed or 
undistributed moneys arising from the property of the debtor, he * 
must pay the same to the Bankruptcy Estates Account at the Bank 
of England A receipt given him by the Board of Trade is an 
effectual discharge (B A , 1883, s 162 (1) ) Unclaimed dividends 
mean dividends which, although declared on existing and admitted 
proofs, have not been claimed (In re Higgmson and Dean, Ex p 
A G , 1899, 1 Q B 325) 

Where a trustee has any unclaimed or undistnbuted funds or 
dividends which he has received under any of the Bankruptcy Acts 
1849-1869, or any petition, deed, etc , made under those Acts, and 
which have remained in hand for six months after the same became 
claimable or distributable, or, in any other case, for two years after 
the receipt thereof, he must pay them to the Bankruptcy Estates 
Account (B A 1883, s 162 (2) (a) ) The Board of Trade may at 
any time call upon the trustee to render an account of the sums 
received under any such petition, etc , and may direct and enforce 
an audit of the accounts (tb , s s, (2) (b) ) Such an account may 
be ordered although the trustee is discharged (In re Chudley, Ex p 
B T , 1884, 14 Q B D 402), and it need not be shown by the 
person asking for the account that the trustee has funds m hand (In 
re Cornish, Exp BT, 1896, 1 Q B 99) 

(h) Right of bankrupt to surplus The bankrupt is entitled to 
any surplus remaining after payment m full of his creditors, with 
interest, as by this Act provided, and of the costs, charges, and 
expenses of the proceedmgs under the bankruptcy petition (B A , 
1883, s 65) 

The bankrupt may dispose of the surplus by will or deed, even 
while the bankruptcy is pending and before the surplus is ascertained 
(Bird v Philpott, 1900, 1 Ch 822) 

(t) Statement to accompany notice of dividend The statement 
which is to accompany a notice of dividend and application for 
release is contained in Form 122, which is too long to be set out 
here It should specify, on the debit side, the net realisations 
These are arrived at by deducting from the total receipts from the 
date of receiving order (including receipts from trading account) 
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the deposit returned to petitioner, payments to redeem securities, 
cost of execution and payments per trading account On the 
•credit side theie should appear the law costs of petition , other 
law costs , trustee’s remuneration , special manager’s charges , 
payments to persons appointed to assist debtor under s 70 of 
Bankruptcy Act, 1883 , auctioneer’s charges as taxed , othei 
taxed costs , costs of possession , costs of notices m Gazette and 
local papers , incidental outlay , and allowance to debtor The 
statement should also show the payments to creditors, whether 
secured or unsecured, the dividends pieviously declared, and the 
debtor’s estimate of the amount expected to rank for dividend 
( 7 ) Forms relating to dividends — 

(1) Notice to creditors of intention to declare dividend (No 123) 

(Title ) 

A [ insert here “ first ” or “ second or “ final," or as the case may be] dividend 
is intended to be declared in the above matter Yon are mentioned m the 
debtor’s statement of affairs, but you have not yet proved your debt 
If you do not prove your debt by the day of 188, 

you will be excluded from this dividend 

Dated this day of , 188 

G H , Trustee 

To X Y 

[Address 1 

(2) Notice to persons claiming to be creditois of intention to d eclat e 
final dividend (No 124 ) 


(Title ) 


Take notice that a final dividend is intended to be declared in the above 
matter, and that if you do not establish your claim to the satisfaction of the 
Court on or before the day of 188 , or such 

later day as the Court may fix, your claim will be expunged, and I shall proceed 
to make a final dividend without regard to such claim 

Dated this day of , 188 

G H , Trustee 

To X Y 


[Address 1 


(3) Notice of dividend (No 126 ) 


( Title ) 

[Please brmg this Diviaend Notice with you ] 

Dividend of m the £ 

[Address ] 
Date 18 

Notice is hereby given that a dividend of in 

the pound has been declared m this matter, and that the same may be received 
at office, as above, on the of 

or on any subsequent between the hours of 
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Upon applying for pa) ment this notice must be produced entire together 
with any bills of e\change or other securities held by you , and if you do not 
attend personally, >ou must fill up and sign the subjoined Forms of Receipt 
and Authority, when a cheque pa) able to your order will be delivered to the t 
bearer 

(Signed) 

G H , Trustee 


Note — On application for the dividend, this notice must be produced 
entire, and the bills or other securities held by you must be produced 


Received of 
shillings and 
m respect of the 
claim against this estate 


Receipt 

18 

the sum of pounds 

pence, being the amount payable to 
dividend of m the £ on 

Creditor's Signature 


L 


Authority 

Sir, 

Please deliver to [insert the name of the person who is to receive the 
cheque, or the words “ me by post," if you wish the cheque sent to you in that 
way ] the cheque for the dividend payable to in this matter 

Creditor’s Signature 


(4) Form of application by creditor for order for trustee to pay 
dividend withheld, and order thereon (No 127 ) 


(Title ) 

I, T li , of , make application to this Court for an order 

to be made upon the trustee to pay the dividend m this bankruptcy due to 
me, with interest thereon for the time it has been -withheld from me, that 
is to say, from the day of 188 , 

on which day I applied to the trustee for its payment to me, and also to pay 
to me the costs of this application 

Dated this day of , 188 

FK 


Order 

Upon the reading of this application, and upon hearing 
it is ordered that the trustee do forthwith pay to the said F K the sum of 
pounds, the amount of such dividend 
And it is further ordered that the trustee do pay to the said creditor at 
the same time the sum of , for interest on such dividend, 

being at the rate of 5/ per cent per annum for the time that its payment 
ha<= been withheld, together with a further sum of for the 

costs of this application 

Dated this day of , 188 

By the Court, 

Registrar 

(If the Court does not order payment, then , after the words " it is ordered," insert 

the order made ) 
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DIVISIONAL COURT. (See Courts ) 

DOCUMENTS (See Books ; Discovery of debtor’s properly and 
documents ) 

* The court may order the attendance of any person at any time 
to produce documents (R 69). The falsification of documents is 
a contempt of court (R 34S) The trustee may take possession of 
all documents of the bankrupt which are capable of manual delivery 
(B A , 1883, s 50 and see Trustee , p 333) 

DOMICILE OF DEBTOR. (See also Bankrupt, p 46 ) 

A debtor against whom a petition is piesented must be domiciled 
m England As to the meaning of this phrase, see Petition, p 220 
As to proof of domicile, see Abroad, p 1 

DUPLICATE BILL OF SALE. (See Bills of Sale, p 57 ) 

DUTY OF DEBTOR 

(a) As to Discovery and realisation of property 

(i) Generally 

(n) To attend first meeting. 

(m) To give inventory, etc, p 154 

(iv) To furnish accounts 

(v) To attend public examination 

(vi) To prepare statement of affavs, p 155 
(vu) To aid in realisation 

(vni) To attend hearing of petition 

(b) Committal of defaulting debtor 

(c) Contempt of court by debtor 

[a) As to discovery and realisation of property 

. (i) Generally Inasmuch as the debtor is the person who is best 
qualified to know the whereabouts and probable amount of his 
assets and liabilities, large powers are vested in the court to compel 
the debtor to render all possible assistance in the arrangement 
of his affairs 

When examined as to his property and dealings, the bankrupt 
has no privilege, i e , he must answer incriminating questions (see 
Discovery of Debtor's Property and Documents , p 143) 

(u) To attend first meeting Thus it is provided that every 
debtor against whom a receiving order is made must, unless 
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DUTY OF DEBTOR {coni ), index, p 153) 
prevented by sickness or other sufficient cause, attend the first 
meeting of his creditors (as to which see Meetings of Creditors, 
p 193), and must submit to such examination and give such# 
information as the meeting may require (B A , 1883, s 24 (1) ) 

It has been decided that the debtor must be actually present in 
the room during the meeting {Ex p Best , 1881, 18 Ch D 488, and 
see Ex p Solomon, 1881, 20 Ch D 281) 

(m) To give inventory, etc The debtor must also give such 
inventory of his property, such list of his creditors and debtors, 
and of the debts due to and from them respectively, submit to such 
examination in respect of his property or his creditors, attend such 
other meetings of his creditors, wait at such times on the official 
receiver, special manager, or trustee, execute such powers of 
attorney, conveyances, deeds, and instruments, and generally do 
all such acts and things in relation to his property and the distribu- 
tion of the proceeds amongst his creditors, as may be reasonably 
required by the official receiver, special manager, or trustee, or 
may be prescribed by general rules, or be directed by the court 
by any special order or orders made m reference to any particular 
case, or made on the occasion of any special application by the 
official receiver, special manager, trustee, or any creditor or person 
interested (B A , 1883, s 24 (2) ) 

(iv) To furnish accounts In addition to giving inventories, 
supplying lists of creditors, and making out accounts, it is now pro- 
vided (by B R 338) that a debtor shall, on the request of the official 
receiver, furnish trading and profit and loss accounts, and a cash 
and goods account for a period not exceeding two years before the 
date of the receiving order In addition to this, the court has power 
to order him to furnish accounts for a longer period If the debtor 
fail to comply with the requirements of the official receiver, or 
the order of the court, the court may take such action as it shall 
think just 

A debtor cannot be compelled, under the provisions of the 
sub section just considered, to submit to an examination for life 
insurance {In re Garnett, Ex p Buttock, 1885, 16 Q B D 698) 

(v) To attend public examination (see Public Examination, 
p 255) 
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(vi) To prepare statement of affairs (see Statement of Affairs, 
p 306) 

• (vu) To aid in realisation The debtor must also, if adjudged 
bankrupt, aid to the utmost of his power m the realisation of his 
property, and the distribution of the proceeds among his creditors 
(B A , 1883, s 24 (3) ) 

Realisation after discharge The duty of the debtoi in regard to 
realisation does not come to an end at his discharge Although 
the discharge releases him from debts provable m bankruptcy, he 
must continue to perform the duties imposed on him by statute 
(Ex p Waters, 1874, L R 18 Eq 701) 

(vm) To attend hearing of petition The debtor should attend 
the hearing of the petition As to non-appearance of debtor at 
heanng of petition, see Petition, p 229 

(b) Committal of defaulting debtor If a debtor wilfully fails 
to perform the duties so imposed upon him, or to deliver up any part 
of his property which is divisible amongst his creditois and which 
is in his possession or under his control, to the official receiver, the 
trustee, or other person authorised by the court, he shall m addition 
to any other punishment to which he may be subject, be guilty of 
a contempt of court, and may be punished accordingly (B A , 
1883, s 24 (4) ) 

(c) Contempt of court by debtor Any application to commit 
must be made to the court (B R 6), and must be suppoited by an 
affidavit (B R 85) Notice of the application must be personally 
served on the debtor not less than three days before the day fixed 
for the heanng (B R 86) The court may, however, in a pioper 
case, allow substituted service, i e , by advertisement or otheiwise, 
or it may allow a shorter notice (ib ) 

Sundays and holidays are not to be included m the three days 
(B A , 1883, s 141 (1) , and see Ex p Femge, 1875, L R 20 Eq 
289) 

Suspension of order . On heanng the application, the court may 
direct that the order of committal shall not issue if the debtor does 
the thing required within a specified time (B R 87) 

So where a bankrupt refused to execute a power of attorney 
which was necessary to enable the trustee to deal with land abroad 
at a fair price, the court on motion to commit for contempt, under 
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s 24, made the order for committal, but suspended it for a fortnight 
in order to give the bankrupt an opportunity for compliance [In re 
G W Hams, 1896, 3 Man 46, see also In re Ashmn, 1891,8Mor. r 
130 , In re Burgoyne, ib , 139) 

EARNINGS. 

The personal earnings of a bankrupt pass to the trustee like 
other property (see Property Divisible amongst Creditors, p 244) 

ECCLESIASTICAL BENEFICE. (See Realisation of Property, 
p 259) 

EMPLOYMENT OF BANKRUPTS. 

As to trusts arising from the employment of the bankrupt, see 
Properly not Divisible amongst Creditors, p 250 , and as to 
employment of bankrupt as manager, see Trustee, p 332 

ENFORCEMENT 

As to enforcement of orders, etc , see Courts, p 101 , and as to 
enforcement of composition or scheme, see Composition or Scheme 
of Arrangement, p 87 

ESTIMATE OF SECURITY (See Secured Creditor, p 289 ) 
EVIDENCE (See Proof of Debt) 

(1) Generally 

(2) The Gazette as evidence 

(3) Of creditors' meetings 

(4) Of proceedings m bankruptcy. 

(5) Of appointment of trustee 

(6) How taken 

(7) On death of witness 

(8) Reference to rules 

(1) Generally The court will sometimes require evidence of 
consideration for a debt sought to be proved (see Proof of Debt, 
p 241) A judgment is pnmd fame evidence of a debt (see ib 
p 241) As to evidence of bankruptcy, the production of an order 
of discharge is conclusive (see Discharge of Bankrupt, p 129) 

(2) The Gazette as evidence A copy of the London Gazette con- 
taining any notice inserted therein in pursuance of the Bankruptcy 
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Act is evidence of the facts stated m the notice , while a copy of the 
Gazette containing any notice of a receiving order, or of an order 
• adjudging a debtor bankrupt, is conclusive evidence in all legal 
proceedings of the order having been duly made, and of its date 
(B A , 1883, s 132) As to filing the Gazette , see R 17 , all notices 
in the Gazette are gazetted by the B T (R 280) 

(3) Of creditors’ meetings A minute of proceedings at a meeting 
of creditors signed at the same or the next ensuing meeting, by a 
person describing himself as, or appearing to be, chairman of the 
meeting at which the mmute is signed, must be received m evidence 
without further proof (B A , 1883, s 133 (1) 

Until the contrary is proved, every meeting of creditors in respect 
of the proceedings whereof a minute has been so signed are deemed 
to have been duly convened and held, and all resolutions passed 
or proceedings had thereat to have been duly passed or had [ib ) 

(4) Of proceedings in bankruptcy • Any petition, order, certificate, 
etc , if it appears to be sealed with the seal of any court having 
jurisdiction m bankruptcy, or purports to be signed by any judge 
thereof, or is certified as a true copy by any registrar thereof, will 
be receivable m evidence in all legal proceedings whatever (B. A , 
1883, s 134) 

(5) Of appointment of trustee . A certificate of the Board of 
Trade that a person has been appointed trustee under this Act, 
shall be conclusive evidence of his appointment 

(6) How taken Evidence may, subject to general rules, be 
taken viva voce, by interrogatories, upon affidavit, or by commission 
abroad (s 105 (5) ) With regard to viva voce evidence on motions, 
the practice now is that the party desiring to give it must give notice 
in writing to the other side, and if no objection is raised within a 
week the evidence will be taken thus, and no order will be required 
But if any objection is taken within the week, an application must 
be made to the court at the peril of the person objecting (see Practice, 
note, in 6 Mans , 287) 

(7) On death of witness (see Death) 

(8) References to rules As to affidavits, see Rs 428-430 (and 
see Affidavit) , as to witnesses and depositions, see Rs 431-432 
(and see Witness) 
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EXECUTION (See Execution Creditor , Sheriff ) 

An execution on the goods of a bankrupt may be an act of bank- 
ruptcy (see Acts of Bankruptcy, p 17) As to stay of execution, 
see ib , p 21 , and as to effect of execution where completed 
before date of receiving order, see Execution Creditor, infra 

As to when a sale under an execution must be by auction, see 
Sheriff, p 294 , and as to execution to enforce an administration 
order made in a County Court, see Administration Orders, p 28 

EXECUTION CREDITOR (See Execution ; Sheriff ) 

(a) Generally 

(b) Restriction of rights of creditor under execution 

(c) Meaning of terms used — 

(l) Completion 

(n) Available act of bankruptcy, p 159 
(m) Execution, what is 

(iv) Completed by seizure and sale 

(v) Receipt of the debt 

(i d ) How execution creditor affected by the duties of 

THE SHERIFF 

(a) Generally An execution creditor of a bankrupt is not m 
the same position as an ordinary creditor He may or may not 
be secured, and the Bankruptcy Acts define his position very 
clearly 

( b ) Restriction of rights of creditor under execution 
Where a creditor has issued execution against the goods or lands of 
a debtor, or has attached any debt due to him, he cannot retain the 
benefit of the execution or attachment against the trustee unless 
he has completed the execution or attachment before the date of the 
receiving order, and before notice of the presentation of any bank- 
ruptcy petition by or against the debtor, or of the commission of 
any available act of bankruptcy by the debtor (B A , 1883, s 45 
( 1 )) 

(c) Meaning of terms used — 

(l) " Completion ” An execution against goods is completed 
by seizure and sale , an attachment of a debt is completed by 
receipt of the debt , and an execution against land is completed 
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by seizure, or, in the case of an equitable interest, by the 
appointment of a receiver (tb , (2) ) 

(u) “ Available act of bankruptcy ” An available act of bank- 
•ruptcy within this section is one which is available for a petition 

at the date of the petition on which the receiving order is made 
(B A , 1883, s 168 (1) ), and an act of bankruptcy is available for 
a petition if committed within three months before its presentation 
(tb, a 6(3)) 

(in) “Execution," what is An execution creditor who has 
seized and sold may retain the benefit of his execution, although 
by virtue of B A , 1890, s 1, the seizure and sale is itself an act of 
bankruptcy (ex p Villars, re Rogers, 1874, L R 9 Ch 432) , but 
unless the execution is completed before the sheriff has been m 
possession for twenty-one days, the sheriff holding the goods for 
that time will avoid the execution (Ftgg v Mooie, 1894, 2 Q B 
690) A judgment creditor who has obtained an order for a receiver 
is not a creditor who has issued execution within this section 
(In re Potts, Ex p Taylor & Sons, 1893, 1 Q B 648) 

(iv) " Completed by seizure and sale " It would seem that the 
sale is not complete until all the goods have been sold (Ward v 
Dalton, 1849, 18 L J C P 236) , but if a contract to sell be complete 
before the act of bankruptcy, and only formal acts are necessary 
to carry out the contract, those acts may be done after bankruptcy 
(see Smith v Pickmng, 1791, 1 Peake N P 69, and other cases 
cited at Williams, p 238) 

(v) “Receipt of the debt” . This means, apparently, receipt of 
the whole debt (In re Ford, Exp 0 R , 1900, 1 KB 264) In that 
case part of the debt having been paid to the execution creditors, 
the sheriff withdrew under an authonty to re-enter Before pay- 
ment of the balance or re-entry, a receiving older was made against 
the debtor The trustee was held entitled to the amount paid to 
the execution creditors (see also In ie Jenkins, 1904, 90 L T 65) 

(d) How EXECUTION CREDITOR AFFECTED BY THE DUTIES OF THE 
sheritf Where the sheriff who is carrying out an execution on 
behalf of a creditor is served with notice of a receiving order, he must 
hand over the goods and money seized to the OR He must also 
pay to the 0 R the proceeds (less costs of execution) of goods sold or 
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EXECUTION CREDITOR {coni ), {index, p 158) 

money paid to avoid a sale, in respect of a judgment for a sum 
exceeding £20, on receiving, within fourteen days, notice of a 
petition by or against the debtor against whom a receiving order 
is afterwards made on that or some other petition of which the' 
sheriff has notice (B A , 1890, s 11) 

An execution creditor must, if called upon, satisfy a landlord’s 
claim for a year’s rent (see Landlord and Tenant, p 187) 

As to how far an execution creditor is affected by the relation 
back of the trustee’s title, see Title of Trustee, p 313 
An execution creditor may appear to oppose an application by 
the sheriff for leave to sell by private sale under another execution 
(see Sheriff, p 294) 

EXECUTOR. 

Where the estate of a person dying insolvent is administered 
m bankruptcy, the petition must be served on each executor (see 
Deceased Insolvent Deblot, p 112) As to the executor's right of 
retainer, see tb , p 112 

EXTENSION OF TIME (See Time ) 

EXTRAVAGANCE 

The fact that a bankrupt has been guilty of extravagance m 
living may prevent his discharge (see Discharge of Bankrupt, p 127) 

FACTOR 

As to whether goods entrusted to a factor are within his order 
and disposition, see Reputed Ownership, p 273 

FALSE CLAIM 

Any person untruthfully stating that he is a creditor of a 
bankrupt, for the purpose of inspecting the statement of affairs, 
shall be guilty of a contempt of court, and shall be punishable 
on the application of the trustee or official receiver (B A , 1883, 
s 16(4)). 

FEES 

The following is the scale of fees and percentages payable on 
various documents connected with a bankruptcy It is dated 
Dec 18, 1890 (amended on May 11, 1891) 
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FEES ( emit ). 


Table A 


* Every declaration by a debtor of inability to pay his debts 
Every bankruptcy notice 
Every bankruptcy petition 

Note — When on a- debtor’s petition the Official Receiver 
gives a certificate that there is reasonable ground for 
believing that the assets are sufficient to meet the expenses 
of administration, this fee shall not be charged 
Every bond with sureties 
Every affidavit filed, other than proof of debts 
Every subpoena or summons under section 2 7 of the Act of 1883 
For taking an affidavit or an affirmation, or attestation upon 
honour, in lieu of an affidavit or a declaration, except for proof 
of debts, and except declaration by a shorthand writer under 
Rule 67 (Form 38), for each person making the same 
And in addition thereto for each exhibit therein referred to 
and required to be marked 

On every proof of debt above 2/ (other than proof for workmen's 
wages under Rule 220) 

For Registrar of County Court certifying lists of proofs in each 
bankruptcy under Rule 2250 
Every petition under section 125 of the Act of 1883 
Every receiving order under section 103 of the Act of 1883 
Every application for an order of discharge, including expense of 
gazetting 

And for each creditor to be notified 
Every application for search other than by petitioner, trustee, 
bankrupt, or any officer of the Court 
Every application to the Court, except by the Official Receiver 
when acting either as Official Receiver or trustee 
Every office copy, each folio of 72 words 
On every record of trial 

or such less sum as the Court may specially order 
Every allocatur by the Taxing Officer of the Court for any costs, 
charges, or disbursements — 

Where the amount allowed shall not exceed 4 1 
Where the amount exceeds 4/ , for every 2/ allowed or a fraction 
thereof 

Every application to an Official Receiver to appoint a special 
manager or to carry on the business of a debtor 
Every application by a committee of inspection to the Board of 
Trade for a local banking account 
Every Order of the Board of Trade for a local banking account 
Every application by a trustee to an Official Receiver acting as 
committee of inspection under Rule 337 — 

Where the assets are certified by the Official Receiver as 
not likely to realise more than 500/ 

Where the assets are likely to exceed 500/ 

Every application under section 162 of the Act of 1883 to the 
Board of Trade for payment of money out of the Bankruptcy 
Estates Account , and every application for the reissue of a 
lapsed cheque or money order in respect of moneys standing 
to the credit of the Bankruptcy Estates Account 


£ s d 

050 

050 

500 


o 10 o 
0 2 0 
O I O 


Ol6 

OIO 

OIO 

0 2 0 
s o o 
500 

I 10 o 
OIO 

OIO 

050 

004 

5 o o 


0 2 0 

O I o 

050 

100 
2 0 0 


0 5 0 
O 10 O 


13— (1494) 


026 
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FEES (coni) 

Every application to the Court to appiove a composition, a fee 
computed at the following rates on the gross amount of the 
composition, viz , il on every iool or fraction of 100/ up 
to S,ooo/ , and ior on every 100/ or fraction of 100/ beyond # 

5,000/ 

Every application to the Court to approve a scheme of arrangement, 
a fee computed at the following rates on the gross amount of 
the estimated assets (but not exceeding the gross amount of 
the unsecured liabilities), viz , 1/ on every 100/ or frac- 
tion of 100/ up to 5,000/ , and 10s on every 100Z or fraction 
of 100/ beyond 5,000/ 

Provided that where a fee has been taken on a previous 
application to the Court to approve a composition or 
scheme, or where a fee has been paid under this Table 
on the cash book submitted for audit, seven-eighths of the 
amount thereof shall be deducted from the fee payable on 
an application to approve a composition or scheme 

On one copy of the cash book showing assets realised, forwarded by the 
Official Receiver or trustee to the Board of Trade, a fee according to the 
following scale on the gross amount of the assets realised and brought to 
credit, viz 1/ on every 100/ or fraction of 100 / up to 5 000/ , and 10s on 
every 100/ or fraction of 100/ beyond 5,000 1 Provided that, wheie a fee 
has been taken on an apphcation to approve a composition or scheme of 
arrangement, seven-eighths of the amount thereof shall be deducted from 
this fee 

On every apphcation for release by trustees m non-summary cases a fee of 
25 6 d on every 100 / or fraction of tool of assets reabsed and bi ought to 
credit 


Table B 

For every Receiving Order made on a debtor’s petition, where the 
fee on the petition has been dispensed with in pursuance of the 
Official Receiver’s certificate as to sufficiency of assets 
For every Order of administration made on transfer of proceedings 
under section 125 (4) of the Act of 1883 and section 21 (2) of the 
Act of 1890 


£ s d 

500 

500 


On the net assets realised or brought to credit by the Official Receiver, 
whether acting as interim receiver, receiver, or trustee, after deducting 
any sums paid to secured creditors m respect of their securities and not 
being assets realised by a special manager or moneys received and spent 
in carrying on the business of the debtor, and on the net assets realised 
by an Official Receiver when acting as Trustee to administer a debtor’s 
property under a composition or scheme, after deducting any sums paid 
to secured creditors in respect of their securities, and not being moneys 
received and spent in carrying on the business of debtor, a percentage 
according to the following scale — 


On the first 1,000/ or fraction thereof 
„ next 1,500/ „ „ 

>* »» 2,500/ „ „ 

»• >■ 11 11 

On all further sums 


3* 

2/ 

1/ 


per cent 
» 

99 

99 

99 
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FEES ( cont ) 

On the amount distributed to creditors by the Official Receiver when acting 
as trustee under a composition — 

On the first 500/ or fraction thereof 2/ per cent 

,, next §ool jj >t 1 A/ ft 

* » 11 1,000/ I, 11 1/ 11 

On all further sums „ 

On the amount distnbuted m dividend by the Official Receiver, when acting 
as trustee under adjudications, schemes, or Orders of administration of 
the property of a deceased insolvent, a percentage according to the 
following scale — 

On the first 1,000 / or fraction thereof 2]/ per cent 

,, next 1,500/ ,, 11 2/ ,, 

,, „ 2,000/ ,, „ 1 if ,, 

11 11 5 ,000/ ,, ,, 1/ ,, 

On all further sums |/ „ 

For the Official Receiver acting as interim receiver of the property £ s d 
of a debtor, m addition to the percentage cliargeable on realisa- 
tions, on every order 300 

And, in addition, where the order is in force for a longer 
period than fourteen days, for every seven days after the 
first fourteen, and for every fraction of seven days too 
For each notice by an Official Receiver to a creditor of a first or any 
other meeting, or sitting of the Court — 

Where the estimated value of the assets exceeds tool each 

notice 010 

Where the estimated value of the assets does not exceed 100/ — 

On the first twenty notices each notice 010 

For each noface above twenty 006 

For each notice by an Official Receiver to a creditor of an adjourned 

meeting or an adjourned sitting of the Court 006 

For the Official Receiver supervising a special manager or the carrying on 
of a debtor’s business, where the estimated assets exceed 100/, a fee 
according to the following scale — 

If the gross assets are estimated by the Official Receiver 

not to exceed 500/ 1/ per week 

If to exceed 500/ but not to exceed 5,000 / 2/ „ 

If to exceed 5,000/ but not to exceed 10,000/ 3/ „ 

If to exceed 10,000/ but not to exceed 20,000/ 4/ „ 

If to exceed 20,000/ 5/ „ 

Room for meetmg or adjourned meeting of creditors summoned by £ s d. 
Official Receiver, for each creditor to whom notice lias been 
given of such meeting, but not exceeding m summary adminis- 
trations 2/ for each meeting , and in non-summary adminis- 
trations not exceeding 5/ for each meeting 010 

Travelling, keeping possession, and other reasonable expenses of 
Official Receiver, the amount disbursed 
For official stationery, printing, books, forms, and postages, each 
estate — 

For every ten applications to debtors to an estate, or fraction 

of ten .020 

For every ten creditors or fraction of ten where the 
estimated assets exceed 100/ o 10 0 

Where the estimated assets do not exceed 100/ — 

For every ten creditors or fraction of ten up to twenty o 10 o 
For everj ten creditors or fraction of ten above twenty 050 
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FEES (coni ) 

On every payment under section 162 of the Act of 1883 of money out of the 
bankruptcy estates account threepence on each pound or fraction of a 
pound to be charged as follows — 

Where the money consists of unclaimed dividends, on each dividend 
paid out, 

Where the money consists of undistributed funds or balances, on the 
amount paid out 


Table C 

L 

High bailiff for attending sittings of the Court, under each Kcccis ing 

Order, m summary case, per case o 4 

High bailiff for attending Court in non -summary casis, per case o 6 

Serving every bankruptcy notice, bankruptcy petition, or sub- 
poena or receiving or other order (not scmceabh by post) 
within two miles, including atlidavit of scr\ ice 03 

If serviceable by post . o 1 

Executing every warrant of scirurc, or search warrant, or warrant 
of apprehension, or order of commitment within two miki of 
Court o 10 

Keeping possession under a warrant, for each day the man is actually 
in possession , including aflulavit of possession being lcLually 
kept o 4 

(Not less than 35 6 d of the above sum is to be paid to the 
man m possession, and lus receipt produced ) 

High bailiff's or (in the London district) officer’s man, travelling 
to place of possession, or to execute a warrant of or ordci of 
commitment, or to serve a summons or subpoena, or for any 


other purpose specially directed by the Court, per mile o o 

His time, per day, where distance exceeds 10 miles o 4 

His expenses, per day o 1 

If high bailiff of a County Court or bankruptcy officer of Supreme 

Court directed by the Court personally to linvcl, per mile u o 

His time, per day o 10 

His expenses, per day o 10 


d 

o 

o 


6 

o 


o 

C 


5 

6 
6 

7 

o 

o 


Table D 

The fees and allowances payable on proceedings liad after the 1st day of 
January, 1891, in respect of any matter which was pending 111 any Court 
having jurisdiction in bankruptcy on the 31st day of December, 1883, 
shall be the same as if those proceedings had been taken bcfoie such last- 
mentioned day, and shall be applied to the same purposes Provided 
that where the Official Receiver acts as trustee under the provisions of 
sections 139, 160, and 161 of the Act of 1883, the fees payable shall be the 
same scale as that provided under I able D for realisations and distributions 
by the Official Receiver when acting as trustee under an adjudication 
Where the Official Receiver acting as trustee under sections 159, 160, or 
161 executes any conveyance or transacts any legal 01 other business at 
the instance of third parties, the parties interested shall be required to 
pay for his time occupied and for that of lus clerks according to such scale 
as the Board of Trade may from time to time prescribe, and to pay all 
legal or other necessary expenses incurred by him 
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Table E 

For every order of administration under section 122, two shillings in the 
pound on the total amount of the debts scheduled from time to time, 
^ excluding any fraction of a pound in such total 


Table F* 

On each account transmitted by a trustee under a deed of arrangement in 
pursuance of section 25 of the Bankruptcy Act, i8go,t a fee upon the gross 
amount of the assets realised and brought to credit or the gross amount of 
the composition distributed during the period comprised in the account, 
according to the following scale — 

f s d 

On every 100/ or fraction of 100 1 up to 500/ 050 

On every 100/ or fraction of 100 / above 500 1 026 

Provided that file above fee shall not be chargeable on 
accounts transmitted by a trustee under a deed of arrange- 
ment registered pnor to the 1st of January, 1891 
On every application in pursuance of section 25 of the Bank- 
ruptcy Act, 1890, to inspect the accounts of a trustee 
under a deed of arrangement o t o 

For every copy of or extract from such account furnished by 
the Board of Trade, each folio of 72 words or figures 004 


We, the undersigned Lords Commissioners of Her Majesty’s Treasury, do 
hereby sanction the foregoing scales of fees and percentages, and do direct 
that the fees to be taken by stamps shall be those mentioned m Tables A J 
and F, and that the fees mentioned m Tables B, C, D, and E shall be taken 
in money, except that such of the fees and allowances referred to in Table D, 
as have hitherto been taken by stamps shall continue to be taken by stamps , 
the stamps to be used shall be bankruptcy fee stamps 

And Me further direct that wherever practicable the stamp shall be affixed 
or the money paid m respect of every fee mentioned in Tables A, B, C, D, 
and F, before the proceeding is had in respect of which the fee is payable, 
and that the charge to be made by the London Gazette for the insertion of 
each notice authorised by the acts or rules shall be five shillings 

Hctbctt Eustace Maxwell 

Sidney Herbert 

Dated the 19th day of December, 1890 

FELON. 

A felon can be made bankrupt, see Bankrupt, p 44 The fact 
that a bankrupt is a convicted felon affects his right to discharge 
(see Discharge of Bankrupt , p 124) 

* The new Table F was substituted for the previous Table F by the Order 
of 1891 

t S3 & 54 Viet c 71 

} But see Orders of December 19, 1890, Apnl 13, 1896, and February 2, 
1899, printed at pp 240, 243 of the King's Printers’ copy of the B R 
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FINAL DIVIDEND. (See Dividends ) 

FINAL JUDGMENT (See Acts of Bankruptcy, p 20 ) 

FIRM. (See Partners and Joint Debtors ) 

FIRST DIVIDEND (See Dividend ) 

FIRST MEETING (See Meetings of Creditors ) 

FIXTURES. 

Under Bankruptcy Law * Before .allowing a ttustee to disclaim 
a lease the couit may make such oiders with icgard to fktuies 
as the court thinks just (B A , 1883, s 55 (3) , and see Disclaim), 
p 134) Fixtures attached to the freehold aie not within the 
reputed ownership clause (Horn v Bake ) , 1808,2 Sm L C 228, 
and see Reputed Ownership, p 271) 

Under Bills of Sale Acts The " pcisonal chattels " to which 
these acts apply includes (into aha) fixtuics , but it docs not 
include fixtures (except certain trade machinery) when assigned 
together with an interest in the land or building to which they 
are affixed (see, further, Bills of Sale, p. 54) 

FOREIGNER. 

As to whether and how fai foieigneis aie subject to the English 
law of bankruptcy, see Bankrupt, p 45. 

FORMS 

The following is an alphabetical list of the fonns jirmted m this 
work — 

Absolute bill of sale, p 59 
Adjudication, resolution for, p 194 

Affidavit by bankrupt whose dischaige has been granted 
conditionally as to after-acqun cd pioperty oi income, p 125 
Affidavit by special manager, p 192 

Affidavit in support of application to enforce composition, p 87 
Affidavit of postage of notices of fiist meeting, p 194 
Affidavit of truth of petition, p 225 

Apphcation by creditor foi order for payment of dividend, p 152 
Application for adjudication after lesolution foi bankiuptcy, 
p 25 

Application for appointment of interim lcceivei, p 181 
Application for summary admimstiation, p 298 
Apphcation to annul adjudication under s 35 (No, 56), p 34, 
Bankruptcy notice, p 22, 
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Bill of sale, absolute, p 59 

Bill of sale given by way of security for money, p 60 
Composition, application for enforcement of, p 87 
* Composition, resolution accepting, p 81 

Consent of bankrupt to judgment bemg entered as condition 
of discharge, p 125 
Ci editor's petition, p 225 

Creditors petition for administration of estate of deceased 
insolvent, p 111 
Debtor’s petition, p 227 
Declaration of inability to pay debts, p 19 
Discharge, form of application for order of, p 123 
Disclaimer after notice, p 140 
Disclaimer, notice of intention to disclaim lease, p 139 
Disclaimer with leave of court, p 140 
Disclaimer without notice, p 140 
Dividend, application for order for payment of, p 152 
Dividend, notice of, p 151 

Dividends, notice to creditors of intention to declare, p 151 
Enforcement of composition, application for, p 87 
Extension of time for holding first meetmg, application for, p 195 
Final dividend, notice to persons claiming to be creditors of 
intention to declare, p 151 

First meetmg, affidavit of postage of notices of, p 194 
First meeting, memorandum of adjournment of, p 194 
Interim receiver application for, p 181 
Meeting to appomt new trustee, notice of, p 196 
New trustee, notice of meeting to appoint, p 196 
Notice by debtor of intention to oppose petition, p 227 
Notice of disclaimer with leave of court, p 140 
Notice of disclaimer without leave of court, p 140 
Notice of dividend, p 151 
Notice of intention to disclaim lease, p 139 
Notice to debtor of apphcation for adjudication, p 26 
Notice to declare dividend, p 151 
Notice to disclaim leaseholds sublet or mortgaged, p 139 
Notice to landlord of intention to disclaim lease not sublet or 
mortgaged, p 139 
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FORMS (com/) 

Order annulling adjudication undei s 35 (No 57) p 34. 

Order for pajunent of dividend p 152 
Order of adjudication p 26 
Petition, by creditor, p 225 
Petition by debtor, p 227 
Proof of debt, general form p 237. 

Proposal for a scheme of arrangement p SO 
Pioposal for composition, p 79 
Proxy, general p 19S 
Proxy special, p 200 

Public examination, memorandum of, p 255 

Receiving ordeis, 265 266 

Request for issue of a bankruptcy notice p 22 

Resignation of trustee, minutes of meeting for recen ing p 196 

Resolution accepting composition, p 195. 

Resolution accepting scheme of arrangement p SI. 

Resolution for adjudication, p 194 
Special manager, affidavit, by, p 192 
Trustee, appointment of new p 323 
Workmen, proof of debt for, p 239 

FORMAL DEFECTS 

No proceeding in bankruptcy is invalidated b\ any formal defect 
or by any irregularity, unless the court befoie which an objection 
is made to the proceeding is of opinion that substantial injustice 
has been caused by the defect or irregularity and that llie injustice 
cannot be remedied bj* any order of that court 
No defect or irregularity in the appointment or election of a 
receiver, trustee, oi member of a committee of inspection shall 
vitiate any act done by him in good faith (B A 1SS3, s 143). 

As to defects in affidavits, see R 54 

FRAUDULENT ASSIGNMENT (See Acts of Bankruptcy, p 13 ) 
FRAUDULENT CONVEYANCE. (See Acts of Bankruptcy, p 13) 
FRAUDULENT DEBTORS 
(<?) Generally 

(6) Offences under the Debtors Act 1869, p 169, dstq — 
(1) Failing to make full discovciy 
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FRAUDULENT DEBTORS ( cont ). 

(2) Failure to deliver up property 

(3) Failure to deliver up books 

, (4) Concealment of property or debts 

(5) Removal of property 

(6) Omission in statement of affairs 

(7) False debts, failure to disclose 

(8) Preventing production of books , etc 

(9) Concealment , mutilation, falsification of books, p. 171 

(10) False entries 

(11) Parting with, altering books, etc 

(12) Fictitious losses 

(13) Obtaining credit on false representations 

(14) Falsely carrying on business 

(15) Pawning or pledging property obtained on credit 

(16) Obtaining consent of creditors by false representations 

(c) Miscellaneous offences, p 172, et seq — 

(1) Absconding with property 

(2) Fraudulently obtaining credit, etc 

(3) Obtaining credit over £20. 

(4) False claim by creditor 

(d) Procedure, p 174 — 

(1) Power to order prosecution 

(2) Power of court to commit for tnal 

(3) Duty of Public Prosecutor 

(4) Effect of discharge on criminal responsibility 

(а) Generally The various offences with which debtors, 
bankrupts (whether discharged or not), and other persons having 
to do with a bankrupt estate may be charged, can be summarised 
as follows . — 

(б) Offences under the Debtors Act, 1869 This Act makes 
provision for the criminal prosecution of any debtor who contravenes 
the law of bankruptcy Section 11 of that Act (as amended by 
s 26 of the B A, 1890) provides that any person adjudged 
bankrupt, shall in each of the following cases be deemed guilty 
of a misdemeanour, and on conviction may be imprisoned for two 
years with hard labour 
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FRAUDULENT DEBTORS [con/ ), (index, p 158) 

(1) Failure to make full discovery If he docs not to the best 
of his knowledge and belief, fully and truly discover to the trustee 
all his property, and how, and to whom, and for what consideration ,„ 
and when he disposed of any part thereof, except such part as has 
been disposed of m the ordinary way of his trade (if any), or laid 
out m the ordinary expense of his family, unless the jury is satisfied 
that he had no intent to defraud If a debtor is so charged, the 
onus of proving “ no intent " lies upon him [R v Bolus, 1870, 
23 L T 339) The sub-section applies to after-acquired property 
[R v Michell, 1881, 43 L T 572) 

(2) Failure to deliver up property If he does not deliver up to 
the trustee, property in his custody or under his control, and which 
he is required by law to deliver up, unless the jury is satisfied that 
he had no intent to defraud 

(3) Failure to deliver up books, etc If he does not deliver up 
to such trustee, or as he directs, all books, etc , in his custody or 
under his control relating to his property or affairs, unless the jury 
is satisfied that he had no intent to defraud 

(4) Concealment of property or debts If after the pi oscillation 
of a petition by or against him, or within four months next before 
that date, he conceals any part of his projicrly to the value of £10 
or upwards, or conceals any debt due to or from him, unless the 
jury is satisfied that he had no intent to defraud 

(5) Removal of property If after the presentation of a bank- 
ruptcy petition by or against him, or within four months next before 
such presentation, he fraudulently removes any part of his piojicrly 
of the value of £10 or upwards 

(6) Omission in statement of affairs If he makes any material 
omission in any statement relating to his affairs, unless the jury 
is satisfied that he had no intent to defraud 

(7) False debts, failure to inform trustee of If, knowing or 
believing a false debt has been proved by any peison under the 
bankruptcy, he fail for the period of a month to inform the trustee 
thereof 

(8) Preventing the production of books, etc. If after the 
presentation of a petition by or against him he prevents the 
production of any book, etc , affecting or relating to his property 
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FRAUDULENT DEBTORS ( coni ), (index, p 168) 

or affairs, unless the jury is satisfied that he had no intent to conceal 

the state of his affairs or to defeat the law 

(9) Concealment, mutilation, falsification, etc, of books, etc 
If after the presentation of a petition by or against him, or within 
four months next before such presentation, he conceals, destroys, 
mutilates, or falsifies, or is privy to the concealment, destruction, 
etc , of any book or document affecting or relating to his property 
or affaus, unless the jury is satisfied that he had no intent to conceal 
the state of his affairs or to defeat the law (see s 26 of the B A , 
1890, which slightly modifies this section) 

(10) False entries : If after petition by or against him, or within 
four months next before the date of the petition, he makes or is 
privy to the making of any false entry m any book or document 
affecting or relating to his property or affairs, unless the jury is 
satisfied that he had no mtent to conceal the state of his affairs 
or to defeat the law 

(11) Parting with, altering books, etc. • If after the presentation 
of a petition by or against him, or within four months next before 
such presentation, he fraudulently parts with, alters, or makes 
any omission, or is pnvy to the fraudulently parting with, altering, 
or making any omission m any document affecting or relating to 
his property or affairs 

(12) Fictitious losses If after the presentation of a petition 
by or against him, or at any meeting of his creditors withm four 
months next before such presentation, he attempts to account for 
any part of his property by fictitious losses or expenses 

(13) Obtaining credit on false representations If within four 
months next before the presentation of a petition by or against 
him, he, by any false representation or other fraud, has obtained 
any property on credit and has not paid for the same 

Note — In order to secure a conviction under this provision 
it is necessary to show not only that there has been a false represen- 
tation, but that it was by means of that representation that the 
goods were obtained (Ex p StaUard, In re Howard, 1868, L R 3 Ch 
408) 

(14) Falsely carrying on business If within four months next 
before the presentation of a petition by or against him he, being 
a trader, obtains under the false pretence of carrying on business 
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FRAUDULENT DEBTORS [cont ), [index, p 168) * 

and dealing in the ordinary way of his trade, any property on credit, 
and has not paid for the same, unless the jury is satisfied that lie 
had no intent to defraud 

(15) Pawning or pledging property obtained on credit If within 
four months next before the presentation of a petition by oi against 
him, he, being a trader, pawns, pledges oi disposes of, otherwise 
than in the ordinary way of his tiadc, any properly winch he has 
obtained on credit and has not paid for, unless the jury is satisfied 
that he had no intention to defraud 

(16) Obtaining consent of creditors by false representation * If 
he is guilty of any false representation or other fiaud for the purpose 
of obtaining the consent of Ins creditors or any of them to any 
agreement with reference to his affairs oi Ins bankiuplcy 

(c) Miscellaneous oitences — 

(1) Absconding with property . If any person who is adjudged 
bankrupt, or m respect of whose estate a receiving older has been 
made, either after the presentation of a jictition against him, or 
within four months before such picscnlalion, quits England and 
lakes with him or attempts to take any piopcily to the amount 
of £20 or upwatds, which ought by law to be divided among Ins 
creditors, he shall (unless the juiy is satisfied that he had no intent 
to defraud) be guilty of felony, and punishable with two ycais’ 
imprisonment (Debtors Act, 1869, s 12 , B A , 1883, s 163) The 
conviction of an infant under this section since the jiassing of the 
Infants’ Relief Act, 1874, was held bad, as it was not shown that 
any debts for necessaries actually existed [R v Wilson, 1879, 
5 Q B D 28) 

(2) Fraudulently obtaining credit, etc. : Sec 13 of the Dcbtois 
Act, 1869, provides that in the following cases a jierson shall be 
deemed guilty of a misdemeanour, and shall be liable to be 
imprisoned for any time not exceeding one year — 

(i) If in incurring any debt or liability he has obtained cicdit 
under false pretences, or by means of any olhei fiaud It has 
been held that a man who goes into a restaurant and oidcis a meal, 
having no means to pay, but without making any representation 
as to his ability, is liable to be convicted of obtaining ciedit by fiaud 
[R. v. Jones, 1898, 1 Q B. 119) 
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(u) If he has, with intent to defraud his creditors, or any of them, 
made or caused to be made any gift, delivery, or transfer of or any 
charge on his property 

(m) If he has, with intent to defraud his creditors, concealed 
or removed any part of his property smce or within two months 
before the date of any unsatisfied judgment or order for payment 
of money obtained against him. 

It is not necessary, in order to render a person liable under this 
sub-section, that he should either be a bankrupt or have liquidated 
his affairs (R v Rowlands, 1882, 8 Q B D 530) The facts in 
that case show that considerable care must be exercised bj' those 
who are inclined to institute proceedings under the section The 
indictment chaiged the defendant with removing his goods smce 
the date of the judgment “ with mtent to defraud his ci editors,” 
and the evidence was that the goods weie removed with the object 
of defeating the judgment creditor, and there was no evidence on 
the part of the defendant to defeat any other creditors, or indeed 
that he had any other creditors It was held that the defendant 
could not be convicted, inasmuch as an intent to defraud " creditors” 
was charged, but was not proved. 

(3) Obtaining credit over £20 . Where an undischarged bankrupt 
obtains credit to the extent of £20 or upwards from any person, 
without informing such person that he is an undischarged bank- 
rupt, he is guilty of a misdemeanour, and may be dealt with and 
punished as if he had been guilty of a misdemeanour under the 
Debtors Act, 1869 (B A , 1883, s 31) 

This has been held to be an offence for which the maximum 
punishment is only one j^ear’s imprisonment (R v. Turner, 1903, 
20 T L R. 67). It is not necessary to show an mtent to defraud 
(R v Dyson, 1894, 2 Q B 176) , and if credit is in fact obtained, 
there need be no agreement to give it (R v Peters, 1886, 16 Q B D 
636) 

(4) False claim by creditor : If any creditor in any bankruptcy 
wilfully and with mtent to defraud makes any false claim, or any 
proof, declaration or statement of account which is untrue m any 
material particular, he shall be guilty of a misdemeanour, punishable 
with imprisonment not exceeding one year, with or without hard 
labour (Debtors Act, 1869, s 14) 
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(d) Procedure — 

^(1) Power to order prosecution Where a trustee in bankruptcy 
(or the official receiver, see B A, 1883, s 164) leports that a 
bankrupt has been guilty of an offence under the Debtois Act, 
the court may, if satisfied on the representation of any ci editor 
or member of the committee of inspection that the bankiupt is 
guilty, and that there is reasonable probability of a conviction, 
order the trustee to piosecute (Debtors Act, 1869, s 16) A debtor 
cannot appeal from an Older under this section [Ex p Marsden , 
1876, 2 Ch D 786) The court will not tiy the question whethei 
the evidence is sufficient to induce a jury to find the pusonei guilty, 
but a piosecution will not be dnected on meie suspicion [Ex p 
Stallard, In re Howard, 1868, L R 3 Ch 408 See also In re Dunn, 
Ex p Senior 0 final Receiver, 1902, 1KB 107) If a piosecution is 
ordered, the expenses aie allowed and paid as expenses of 
prosecutions for felony are allowed and paid (Debtois Act, 1869, 
s 17). 

(2) Power of court to commit for trial Where theie is giound 
to believe that the bankrupt or any othei peison has been guilty 
of the offences above leferied to, the court may commit him for 
trial (B A , 1883, s 165 (1) ), and may take depositions, and bind 
over witnesses to appear, admit the accused to bail, oi otherwise , 
but nothing m this sub-section shall be construed as derogating 
from the poweis or jurisdiction of the High Couit [ib , s s (2) ) 

(3) Duly of Public Prosecutor If the court oideis a piosecution 
to be undertaken for any offence undei the Debtois Act, 1869, 
or the Acts amending it, oi for any offence ansing out of oi connected 
with any bankruptcy pioceedmgs, the piosecution must be taken 
up by the Director of Public Prosecutions (B A , 1883, s 166) 

(4) Effect of discharge on criminal responsibility Wheie a 
debtor has been guilty of any criminal offence, he does not become 
exempt from prosecution by reason that he has obtained his 
discharge, or that a composition or scheme of airangement has 
been accepted or approved [ib , s 167) 

FRAUDULENT PREFERENCE (and see Voluntary Settlement). 

(a) Provisions of B A , 1883, s 48 
{ b ) Is an act of bankruptcy. 
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(c) Effect of the section 48 

(d) lVJiat is a preference ? -p 176 

(e) Pei son prefetred must be a creditor , p 176 

* (/) “Suffer a ptdtcial proceeding" p 177 

(g) " Within three months" p 177 

(h) Distinguished from undue preference, p 177 

(i) Proof of fraudulent preference, p 177 

(]) Where given after arrest, p 177 

(k) Effect of, on order of discharge, p 177 

(/) Application to avoid settlement as a, p 177 

(a) Provisions of B. A , 1883, s. 48, as to Every conveyance or 
transfer of pioperty, oi charge thereon made, every payment made, 
every obligation incurred, and every judicial proceeding taken or 
suffered by any person unable to pay his debts as they become due 
from his own money m favour of any creditor, or any person in 
trust foi any creditor, with a view of giving such creditor a preference 
over the other creditors shall, if the person making, taking, paying, 
oi suffering the same is adjudged bankrupt on a bankruptcy petition 
presented within three months after the date of making, taking, 
paying, or suffering the same, be deemed fraudulent and void as 
against the trustee m the bankruptcy (B A , 1883, s 48 (1) ) 

This section shall not affect the rights of any person making 
title in good faith and for valuable consideration through or under 
a creditor of the bankrupt (tb ,ss (2) ) 

(b) Is an act of bankruptcy If a debtor makes any conveyance 
or transfer of his property, or any part thereof, or creates any 
chaige thereon which would under this section be void as fraudulent 
preference, he commits an act of bankruptcy (B A , 1883, s 4 (1) ). 

(c) Effect of the section 48 . The kind of transaction against 
which this section is directed may be thus illustrated Suppose 
that a man whose total liabilities are £1,000, owes £500 to one 
creditor, and that his sole asset consists of shares valued at £500 
If he transfers those shares to the one creditor, with a view to giving 
him a preference, he depnves all his other creditors of any dividend 
Such a tiansaction would be void as against the trustee if made 
within three months of the date of the petition But having regard 
to sub-sect. (2), if the creditor so preferred were to again transfer 
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FRAUDULENT PREFERENCE [emit), [index, p 175) < 

the shares to a third person, who took in good faith and for 
valuable consideration, the trustee could not follow them into 
the hands of that third person 

[d) What is a preference In order that a transaction may bfc 
set aside in accordance with the section, it is essential (1) That 
the conveyance, etc., should be by a person unable to pay his debts 
as they become due , (2) That it should be made with a view to 
giving a creditor a preference over other creditors [Williams, p 250) 

It is sufficient to constitute the statutory fraudulent preference 
that the preferring the creditor was the substantial, effectual, or 
dommant view with which the debtor made the preference It is 
not necessary that this was his sole view [Ex p Hill, In re Bird, 1 883, 
23 Ch D 695) The word “ preference ” implies a voluntary act 
on the part of the debtor , so if a payment is made by him under 
pressure, this will be no preference, unless, mdeed, the desire to 
prefer was the dommant view operating on the mind of the person 
who made the payment (see In re BeU, Exp 0 R , 1892, 10 Mor 15). 

A payment by a person who knows himself to be insolvent, but 
who is continuing to carry on his business, of his trade bills (m due 
course. In re Eaton &Co , 1897, 2 Q B 16), will not of itself constitute 
a fraudulent preference, the inference being that the payment was 
made, not to prefer the creditor, but enable the debtor to carry 
on his business [In ie Clay &Sons, Ex p Trustee, 1896, 3 Mans 31) 
Payments made — -in pursuance of a precedent contract, m 
apprehension of legal proceedings , where the debtor honestly 
believes he is under legal obligation , with a view to preventing 
a surety being called upon to pay, — have been held not to be 
fraudulent preferences (see generally Sharp v Jackson, 1899, A C 
419, and rases enumerated in Williams, p 252 

[e) Person preferred must be a creditor . The section only relates 
to transactions between debtor and creditor Payment to a person 
who has merely entrusted the bankrupt with money for a particular 
purpose is not a fraudulent preference [Ex p Kelly, 1879, 11 Ch D 
306) Payment to a surety, however, may have a fraudulent 
preference inasmuch as he can prove as a creditor for his contingent 
liability [In re Paine, Ex p. Read, 1897, 1 Q. B 122) That case, how- 
ever, was distinguished a few years later when it was held that a 
payment made by a co-surety with a view to relieving a co-surety was 
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no fraudulent pieference {In re Warren, Ex p Trustee, 1900, 2 Q B , 

138) 

(/) " Suffer a judicial proceeding ” It is obvious that by letting 
judgment go by default, a debtor might effect a preference in favour 
of the judgment debtor (as to this see Ex p Lancastei, In re 
Marsden, 1883, 25 Ch D 311) 

(g) “ Within three months ” • In calculating the period of three 
months, the day of the presentation of the petition is to be ex- 
cluded (In ie Dawes, Exp 0 R , 1897, 4 Mans 117) The reason 
why transactions of this kmd entered into at some time before the 
bankruptcy ought to be set aside was thus stated by Lord Ellen- 
borough “ It occurred to those who presided m the courts, that 
it was unjust to permit a party, on the eve of bankruptcy, to make 
a voluntary disposition of his property m favour of a particular 
creditor, leaving the husk to the rest ” ( De Tastet v CanoU, 1815, 
1 Stark 88) A payment made after the petition is not affected 
by this section, although it may otherwise be impeached as contrary 
to the bankruptcy laws (In re Badham, Ex p Palmer, 1893, 10 
Mor 252 

(It) Distinguished from undue preference The fact that an 
undue preference is given to a crediloi, is ground for lefusing the 
discharge (see Discharge, p 128) An undue preference is wider 
than a fraudulent preference To pay a ci editor in full although 
he was likely to be a preferred creditor, would be to show him undue 
preference (In re Bryant, 1895, IQ B 420) 

(i) Proof of fraudulent preference The onus of proving that 
a transaction is a fraudulent preference lies on the trustee (In re 
Lawnc, 1898, 5 Man 48) It seems that it will not be sufficient 
for the trustee to show that the debtor was insolvent , he must 
give some evidence of a desire to prefer on the pait of the debtor ( ib ) 
(y) Where given after arrest No payment or composition made 
or security given after arrest under s 25 of the B A , 1883, is 
exempt from the provisions of the Act relating to fraudulent 
preference (B A , 1883, s 25 ) 

(k) Effect of, on order of discharge (See Discnaige, p 126 ) 

(/) Application to avoid settlement as a fraudulent preference : 
An application to set aside a settlement, etc , on the ground that 
13— taw) 
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it is a fraudulent preference is made in court (B E 6 (e) ), but it 
must be made in the interests of the estate generally Thus the 
trustee should not allow it to be made m lus name where the object 
is, not to benefit the creditois geneialty but one creditor who holds' 
asecuiity on the property dealt with (Ex p Coopii In icZncco 
1875, L R 10 Ch 510) 

FRAUDULENT SETTLEMENT. 

A fraudulent settlement may have a venous effect upon the 
bankrupt’s nght to discharge See Discharge of Banknipt p 12S 

FREEHOLD PROPERTY. 

The freehold property of a bankrupt ma\ be disclaimed by the 
trustee if it is burdened with onerous covenants (see Disclaimer 
p 134) 

FRIENDLY SOCIETY. 

Where the officer of a friendly society becomes bankrupt, the 
trustees of the society are entitled to come in as preferred creditors 
(see Pi wiily of Dcbls, p 233) 

GAMBLING. 

The fact that a bankrupt has bi ought on or conti lbu ted to his 
bankruptcy by gambling may seriously affect his dischaige (see 
Dischaigc of Banhnpt , p 127) 

GARNISHEE 

A garnishee order absolute is not a final judgment (c\ p Chinciy, 
1884, 12 Q B D 342 and see Acts of Bankruptcy p 20 but the 
service of a garnishee older may operate as a staj of execution (In ic 
Connan, 1888, 20 Q B D 690) A diudend cannot be garnished 
(Pi out v Gregory, 18S9, 24 Q B D 281) 

GAZETTE. (See Evidence ) 

GENERAL RULES. (See Rules.) 

GOODS 

The term "goods," as used in the Bankruptcy Acts includes all 
chattels personal (see Inter pretah on of Terms) Goods are also 
included in “ personal chattels ’’ within the meaning of Bills of Sale 
Acts (see Pcisonal Chattels) As to reputed ownership of goods, see 
Reputed Omeislnp , p 271 
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GOODS IN TRANSITU. 

Goods in transitu may be stopped by the consignor at any time 
before they reach the trustee in bankruptcy If stopped, they 
are not divisible amongst the creditors ( c ee Property Divisible 
•amongst Creditors, p 244) 

GOODS OF A DEBTOR. (See Sheriff, p 295.) 

GOODWILL. 

The trustee may sell the goodwill of a bankrupt’s business (1883, 
s 56 (1), and see further Trustee, p 328 
GRANTOR OF BILL OF SALE. 

As to the lights and liabilities of the grantor of a bill of sale, 
see Bill of Sale, p 65 
GROWING CROPS. 

Growing crops are subjected to special treatment under the law 
relating to bills of sale (see Bills of Sale, p 63) They are not within 
the reputed ownership clause (see Reputed Ownership, p 271) 
GUARDIAN (See Disqualifications of Bankrupt). 

GUARANTEE. 

From a proof on a guaiantee there must be deducted payments 
made by, oi dividends declared on the estate of, the principal debtor 
before proof made , but such payments or dividends received after 
proof made need not be deducted [In re Blakeley, 9 Mor 173 , 
and see Commercial Bank of Australia v Wilson, 1893, A C 181) 
HIGH COURT. (See Courts.) 

HIRING AGREEMENT. 

A bond fide hiring agreement is not a bill of sale (see Bills of Sale, 
P 55) 

HOUSE OF COMMONS. (See Disqualifications of Bankrupt.) 
HOUSE OF LORDS. (See Court , Disqualifications of Bankrupt). 
HUSBAND AND WIFE. 

Loans by wife to husband : Where a wife lends her husband 
money for the purposes of his trade or business, such money is to 
be treated as assets m his bankruptcy subject to the right of the 
wife to claim as a creditor postponed to certain other creditors 
(See Debts Provable m Bankruptcy, p 106 , and see Prionty of Debts, 
p 234 ) As to whether and how far a wife's property passes to 
the trustee in her husband’s bankruptcy, see Property Divisible 
amongst Creditors, p. 246. 
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debt which has been proved includes interest, payment of the 
excess of interest over 5 per cent will be defened until the debts 
.aie paid m full (see ib , p 240) As to interest on debts payable 
at a future time, see ib , p 240 , and as to proof for mteiest on a 
creditor's debt, see ib , p 240 If a tiustee retains a sum exceeding 
£50 foi moie than ten days, he may have to pay interest thereon 
at £20 per cent (see Accounts, p 4) Intel est paid by a local bank 
foims part of the debtor’s estate (Act of 1883, s 74) Provision 
for the payment of interest must be propeily set out in a bill of 
sale (see Bills of Sale, p 64) 

INTERIM RECEIVER 

Generally It is the duty of the official receiver to act as interim 
receivei pending the appointment of trustee (tee Official Receiver, 

p 210) 

Appointment of interim receiver The court may, if it is shown 
to be necessary for the piotection of the estate, at any time after 
the presentation of a bankiuptcy petition, and befoie a receiving 
order is made, appoint the official receiver to be interim receiver 
of the pioperty of the debtor, or of any part thereof, and duect 
him to take immediate possession thereof or of any part theieof 
(B A , 1883, s 10 (1) ) 

The application (see form, infra) for an interim receiver may be 
made by creditor or the debtor himself, and must be supported 
by affidavit (R 170) Before the order is granted the person 
making the application must deposit £5 towards the prescribed 
fee foi the O R , and any fuither sum as the court may duect 
(R 172), and additional sums may have to be paid (R 173) If 
theie is a leceivmg order subsequently made, the person who has 
paid fees foi the interim receiver may possibly have his money 
refunded (see R 174) If petition is dismissed, the court has 
power to order payment of damages arising out of the appointment 
(R 175) 

Form of application for interim receiver. (No 14 ) 

(Title ) 

I, C D , of , do, on the grounds set forth in the 

annexed affidavit, applj to the Court to appoint the official receiver of this 
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INTERIM RECEIVER (com/) 

Court as interim receiver of the property of the said A B , and [hcte inset t any 
special directions to the teceivet that may be desired] 

Dated this day of x8S 

(Signed) C D 

Order thereon 

Upon reading tins application and the affidavit therein inferred to, and 
hearing it is ordered that upon a deposit of £ 

being lodged by the applicant, the official receiver of this Court be thereupon 
constituted interim receiver of the property of the said A B , and \hete inset t 
dnechons, if any ] 

Dated this day of 1S8 

By the Court, 

Registrar 

INTERPLEADER. 

An inteipleadei oidei may operate as a stay of execution (see 
Acts of Bank) uptcy, p 17) It has effect to interrupt the period 
of twenty-one days duung which the shenff holds goods within 
the meaning of s 4 ( 1 ) (e) (see tb , p 18) 

INTERPRETATION OF TERMS 
S 168 (1) of the Bankruptcy Act, 1883, piovides that — " In this 
Act, unless the context otheiwise lequnes — 

“ The Com l ” means the Couit having juiisdiction in banki uptcy 
under this Act 

" Affidavit " includes statutoiy declaiations, affirmations, and 
attestations on honoui 

" Available act of bankruptcy ” means any act of banki uptcy 
available for a bankruptcy petition at the date of the piesen- 
tation of the petition on which the leceivmg oidei is made 
" Debt provable m bankruptcy ,” oi “ piovable debt,” includes 
any debt oi liability by this Act made piovable in bankruptcy 
“ Gazetted ” means published m the London Gazette 
" General rules ” include forms 
" Goods " includes all chattels peisonal 
" High Court ” means His Majesty’s High Couit of Justice 
“ Local bank " means any bank in oi in the neighbouihood of 
the bankruptcy district in which the pioceedmgs aie taken 
" Oath ” includes affirmation, statutoiy declaiation, and attesta- 
tion on honour 

“ Ordinary resolution ” means a resolution decided by a majority 
m value of the creditois piesent, personally oi by pioxy, at a 
meeting of creditois, and voting on the lesolution 
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INTERPRETATION OF TERMS (emit). 

" Pei son ” mdudes a body of persons, corporate or unincor- 
porate 

, “ Ptescnbed" means prescribed by general rules within the 
meaning of this Act 

“ Properly ” includes money, goods, things in action, land, and 
every description of property, whether real or personal and 
whether situate in England or elsewheie , also, obligations, 
easements, and every description of estate, interest and 
profit, present or future, vested or contingent, arising out 
of or incident to property as above defined 

“ Resolution ” means ordinary resolution 

“ Secured, creditor ” means a person holding a mortgage charge 
or lien on the property of the debtor, or any part theieof, as 
a secunty for a debt due to him fro n the debtor 

" Schedule ” means schedule to this Act 

“ Shenff ” includes any officei charged with the execution of a 
writ or other piocess 

" Special resolution ” means a resolution decided by a majority 
in numbei and three-fourths in value of the creditors 
present, personally or by proxy, at a meeting of creditors, 
and voting on the resolution 

“ Treasury ” means the Commissioners of His Majesty’s 
Treasury 

“ Tiustee ” means the trustee in bankruptcy of a debtor’s estate 

As to interpretation of terms used in the Rules, see R 3, and 
R 3 of 1890 

INTERROGATORIES (See Evidence ) 

INVENTORY. 

As to how far an inventory of goods is a bill of sale, see Bills of 
Sale, p 53 As to the duty of a debtor to prepare an inventory 
of his property, see Duty of Debtoi , p 154 

IRELAND AND SCOTLAND. 

The Bankruptcy Acts are not, except so far as is expressly pro- 
vided, applicable to Scotland or Ireland (1883, s 2) The Irish and 
Scotch bankruptcy courts are, however, auxiliary to the English 
courts, and orders and warrants of English courts will be enforced 
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there (ib , s 117) If it appears that the majority of creditors live 
m Ii eland oi Scotland, or that the estate should be administered 
there, a receiving order may be annulled (see Receiving Order, p 263). 

JOINT AND SEPARATE DIVIDENDS (See Dividends ' 

JOINT AND SEPARATE ESTATE (See Partners and Jomt 
Debtors.) 

JOINT CONTRACTS 

Where a bankrupt is a contractor m respect of any contract 
jomtly_with any person or persons, such peison or persons may sue 
or be sued in respect of the contract without the joinder of the 
bankrupt (B A , 1883, s 114) 

JOINT DEBTORS 

Thejpublic examination of one of two joint debtors may in 
certain cases be dispensed with, see Public Examination, p 256 
(See further, Pailners and Joint Debtois ) 

JOINT TRUSTEES. (See Trustee, p 318 ) 

JUDGE. (See Courts ) 

JUDGMENT. 

A judgment is pnma facie evidence of a debt (see Evidence, p 156) , 
but a court of bankruptcy has powei to go behind a judgment 
{Ex p Revell, 1883, 13 Q B. D 720, and see Pi oof of Debt, p 236) 
As to the meaning of " final judgment," see Acts of Bankruptcy, 

p 20 

JUDGMENT DEBTOR. 

A judgment debtor may have a bankruptcy notice seived upon 
him (see Bankruptcy Notice, p 19) As to administration orders 
against judgment debtors, see Administration Oiders, p 27, and 
R 358 , as to receiving order against a judgment debtor in lieu of 
committal, see Acts of Bankruptcy, p 24 , as to the committal of 
judgment debtors, see Committal, p 75 , and as to judgment 
summonses, see Rs 355, 362 

JURISDICTION (See Courts , Registrars ) 

JURY 

As to trial by jury, see Courts, p 99 
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JUSTICE OF THE PEACE (and see Disqualification). 

Affidavits may be sworn before a justice of the peace (1883, s 
135) , and he may witness a declaration by a debtor of inability 
^to pay debts (R 135) 

KEEPING HOUSE (See Acts of Bankruptcy, p 17 ) 
LABOURERS (See Clerks, Servants, and Labourers.) 

LANDLORD AND TENANT (see also Disclaimer). 

(a) Where tenant becomes insolvent Generally 

(i) Right of distress retained 

(u) Meaning of “ order of adjudication ” 

(m) Time for distress 

(iv) Actual distress necessary. 

(v) Where landlord paid to avoid distress 

(vi) Relationship of landlord and tenant 

(vii) Apportionment of rent 

(vm) Effect of discharge on landlords remedies. 

(ix) When landlord postponed to preferred creditors 

(x) Distress within three months before receiving order. 

(xi) Where creditor has issued execution 

(xu) How affected by reputed ownership 

(b) Where landlord becomes insolvent, p 188 

(c) Disclaimer of lease, p 188 

(a) Where tenant becomes insolvent Generally • The 
position of a landlord whose tenant becomes bankrupt is more 
advantageous than that of an ordinary creditoi His advantage 
arises from the fact that he is to a certain extent a secured creditor, 
inasmuch as he has certain rights of distress for rent, and the 
courts and the legislature are unwilling to interfere with those 
rights His position may be thus summarised — 

(i) Right of distress retamed The landlord may distrain upon the 
goods of the bankrupt for rent at any time, t e , either before or after 
the bankruptcy (B A , 1883, s 42 (1), as amended by B A , 1890, 
s 28) , but if he distrain after the bankruptcy, the distress is only 
available for six months’ rent accrued due prior to the order of 
adjudication For the balance of the rent he must prove as an 
oidinary creditor (ib ) This provision only applies to goods of 
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LANDLORD AND TENANT (coni ), (index, p 185) 
the bankrupt, so that the property of another person (as for 
instance a mortgagee) on the bankrupt’s premises is liable to distress 
for the whole rent due ( Brocklehurst v Lawe, 1857, 26 L J Q B 
107) 

For rent due after adjudication the^landlord is entitled to distrain 
(Briggs v Sowry, 1841, 8 M & W 729), even though it is a rent 
payable in advance, and for this purpose the leave of the court 
is not required (Ex p Hale, In re Bums, 1875, 1 Ch D 285) 

Where rent is recoverable by distress, an entry to that effect 
must be made in the statement of affairs (see Statement of Affairs 
p 304) 

(n) Meaning of " order of adjudication ” • The term " order 
of adjudication ” includes an order for the administration of the 
estate of a debtor whose debts do not exceed fifty pounds, or of a 
deceased person who dies insolvent (tb , s 42 s s (2) ) 

(m) Time for distress The landloid may distrain at any time 
while the tenant’s goods remain on the premises, although the 
trustee may have taken possession (Ex p Grove, 1747, 1 Atk 104 , 
In re Collins, 1888, 21 L R Ir 508) or sold them (Ex p Plummer, 
1739, 1 Atk 103) 

(iv) Actual distraint necessary In order to get the advantage 
of the section, however, the landlord must actually distrain (In re 
Suffield and Watts, 1888, 20 Q B D 693) , for if he permits the 
goods to be removed from the premises, he can only be considered 
as a common creditor, and must come in pro rata (Ex p Descharmes, 
1742, 1 Atk 103) 

The section does not protect a distress levied for a mere sham 
rent created to give a mortgagee an additional secunty in bankruptcy 
(Exp Williams, Inre Thompson, 1877, 7 C D 138) If the landlord 
forbears to distrain upon the undertaking of the tiustee to treat the 
rent as a first charge (subject to the Pieferential Payments in Bank- 
ruptcy Act, 1888) on the proceeds of sale, the order of payment 
will be (1) Preferential creditors , (2) Landlord (3) Costs of 
administration, etc (In re Chapman, 1894, 10 T L R 449) 

(v) Where landlord paid to avoid distress A landlord who has 
a right to distrain for arrears of rent, and who receives payment, 
is entitled to retain the money against the trustee m bankruptcy 
(Stevenson v Wood, 1805, 5 Esp 200), although at the time of 
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payment there are no goods on the premises upon which a distress 

can be levied (Mavor v Croome, 1823, 1 Bing 261) 

(vi) Relationship of landlord and tenant This need not be 
established for the purposes of this section by an ordinary lease , 
it may be created by the attornment clause in a mortgage deed 
(Ex p Voisey, In re Knight, 1882, 21 Ch D 442) 

(vu) Apportionment of rent : Where the bankruptcy takes 
place during a current quarter, the landlord may by virtue of the 
Appoitionment Act, 1870, distrain at the end of the quarter for lent 
due down to the date of adjudication (In re Howell, Ex p Mandleberg 
& Co , 1895, 1 Q B 844) 

(vin) Effect of discharge on landlord’s remedies An order 
of discharge does not release a debt for rent, or discharge the 
statutoiy remedies of a landlord (see Newton v Scott, 1842, 
10 M and W 471) 

(ix) When landlord is postponed to preferred creditors The 
six months’ lent which the landlord can retain is not “ distributed 
in the bankruptcy,” and is therefore not subject to the payment 
of preferential debts Where, however, the landloid distrains 
before the receiving order, he may have to recognize preferential 
claims 

(x) Distress within three months before receiving order 
Where a landlord distrains within three months before the receiving 
order, certain debts to which priority is given, e g , wages of 
seivants, clerks, etc , are a first charge on goods so distrained on 
oi the proceeds of their sale ( Pref Payments tn Bank Act, 1888, 
s 1 (4) ) For a complete list of such debts, see Priority of Debts, 
p 231 

(xi) Where creditor has issued execution Apart from the law 
of bankruptcy, it should be mentioned that a landlord has a right 
of pnouty over execution creditors Thus, wheie under an 
execution put m by a cieditor the sheriff has sold, the landlord 
of the execution debtor is entitled to one year’s lent out of the 
pioceeds of sale (8 Anne c 14) This right is not affected by s 11 
of the B A , 1890 (q v., sub tit Sheriff, p 295) (In re Mackenzie, 
1899, 2 Q B 566) 

(xn) How affected by reputed ownership It has been shown 
that certain goods m the bankrupt’s " possession, order, and 



188 


BANKRUPTCY AND BILLS OF SALE 


[L 


LANDLORD AND TENANT ( cont ), (index, p 185) 

disposition ” may become vested m the trustee by virtue of the 
doctrine of reputed owneiship (see Reputed Ownctslnp , Oidei 
and Disposition) Inasmuch as pioperty cannot be "vested in a 
man until he become bankrupt a clause m a building agieement 
to the effect that if the buildei become bankrupt all materials on 
the premises shall vest in the landloid, has been held void (Exp Jay 
In ie Hamson, 1880, 14 Ch D 19) But a clause to the effect that 
on the failure of the builder to peifoim anj part of his agieement 
the landloid may enter and seize materials is valid, and the landloid 
may re-enter even after the builder has committed an act of 
bankruptcy (Ex p Newiii, 1881, 16 Ch D 522) It was also held in 
that case that the reputed ownership clause did not apply, because 
the landlord did not become true owner until aftei re-entry 

(b) Where landlord becomes insolvent Wheie a landloid 
becomes insolvent, his tenant must pay lent to the trustee to whom 
he may also have to attorn tenant The bankiuptcy of a landlord 
determines a tenancy at will, because the leveision vests in the 
trustee (Doe v Thomas, 1851, 6 E\ 854) The bankruptcy of a 
person who has conti acted to giant or to accept a lease does not, 
of itself, put an end to the contract (see Fawcett’s Law of Landloid 
and Tenant, 3rd Ed , p 121) 

(c) Disclaimer or lease As to the effect of the disclaimer of a 
lease on a landlord, tenant, sub-lessee, and assignee of a lease, see 
Disdamei, p. 133 

LEASE. 

As to the effect of a disrlaimei of a lease by the tiustee in 
bankiuptcy, see Disdama, p 132 

LETTERS 

In ceitam cases all the letteis sent to the debtor tlnough the 
post may be oidered to be re-directed to the official leceivei or 
trustee (see Conti ol ovei Pei son and Piopeiiy of Dcbioi, p 92) A 
creditor may express his assent to oi dissent from a scheme by letter 
addressed to the official leceivei (see B A , 1890, s 3 (4) ) 

LIABILITY. 

As to what liabilities are not leleased bj? an oidei of discharge, 
see Dischaige of Bank) upt, p 13 
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LICENCE TO SEIZE. 

A licence to seize goods may be a bill of sale (see Bills of Sale, 
p 53) 

LIEN. 

No lien can be claimed, as against the trustee, on any books of 
account belonging to a bankrupt (R 349, and see Titisiec, p 333) 
Where the trustee is carrying on the debtor’s business under a deed 
not avoided as an act of bankruptcy, he has a hen as against a 
judgment creditor on the property for liabilities thereby incurred 
by him (Jennings v Mathei , 1902, IK B 1) The official receiver, 
too, has a hen on the estate for the balance of his costs (R 318 (2) ). 

A solicitor cannot set up a hen on documents of the bankrupt in 
his possession which are required to be produced m the bankruptcy 
Nor can the production of the debtor's books be refused because 
of a lien (see Discovery, etc , p 144) As to bankers’ and agents’ 
hen on securities, see Pioperty not Divisible amongst Cicditors, 
p 251 

LIMITATIONS, STATUTE OF (See Statute of Limitations.) 
LIMITED PARTNERSHIP. (See Partnership ) 

LIQUIDATED DEBT 

The debt on which a petition is founded must be liquidated 
(B A , 1883, s 6 (1) ) As to meaning of '* hquidated debt,” see 
Petition, p 220 

LIQUIDATOR 

The liquidator of a company issuing a bankruptcy notice must 
do so in the name of the company (In re Murrieta, 1893, 3 Man 35) 
LIST OF CREDITORS 

The trustee must, whenever required by any creditor so to do, 
and on payment by such creditor of the prescribed fee, furnish 
and transmit to such creditor by post a list of the creditors, showing 
in such list the amount of the debt due to each of such creditors 
(B A , 1883, s 79) The trustee or official receiver may charge for 
such list the sum of three pence per folio of seventy-two words, 
together with the cost of postage thereof (B A , 1890, s 16) The 
statement of affairs must contain a hst of creditors (see Statement 
of Affairs, p 303) 
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LOCAL BANK. 

As to the power of a trustee to open an account for the estate 
at a local bank, see Accounts of Trustee , p 3 

LOCAL PAPER. 

Notice of an ordei of adjudication (1883, s 20 , R 193) and of 
the annulment of an adjudication (t b s 35), and seven days' notice 
of the first meeting of ci editors (Sched I (2) ) must be published 
m a local paper In the case of a small bankruptcy, however, 
there is no advertisement m a local paper unless the Board of Trade 
specially directs (R 273 (1) ) A copy of any such local paper 
must be left with the registiar (R 17 (3) ) 

LONDON BANKRUPTCY DISTRICT (See Courts, p 98 ) 
LUNATIC 

As to whethei a lunatic can be made bankrupt, see Bank t upt, p 43. 
A lunatic may act by his committee or cinato > boms (B A 1883, 
s 148, R 271) Where it is beneficial, the couit may allow the 
committee or curator boms to file a declaration of inability to pay 
debts (In re James, 1884, 12 Q B D 332), or even consent to an 
adjudication (Ex p Gtavcs, 1881, 19 Ch D 1) The public exam- 
ination of a lunatic debtor will not be held (see Public Examination, 
p 256) 

MAINTENANCE OF BANKRUPT 

The trustee has power by consent of the committee of inspection 
to make the bankrupt an allowance for maintenance (see Trustee, 
p 333) 

MAINTENANCE OF SECURITY 

A covenant in a bill of sale which is duccted to the maintenance 
of the security does not invalidate the bill (sec Bills of Sale, p 64) 

MALICIOUS PRESENTATION OF PETITION. (Sec Petition, 
p 224 ) 

MANAGER 

(l) Generally. 

(n) Power to appoint special manage) 

(in) Secuntv and remunei ah on 
(iv) Forms of affidavit by. 
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MANAGER {coni ) 

( 1 ) Generally It is often desirable, both for the benefit of the 
debtor and the creditors, that a manager having special knowledge 
of the business of the debtor shall manage his affairs The official 
receiver may, however, sometimes act as manager himself (For 
his powers as manager, see Official Receiver, p 21 11 

(n) Power to appoint special manager The official receiver 
may, on the application of any creditor, and if satisfied that the 
nature of the debtor’s estate or business, or the interests of the 
creditors generally, require the appointment of a special manager 
of the estate or business other than the official receiver, appoint a 
manager thereof accordingly, to act until a trustee is appointed, 
and with such powers (including any of the powers of a receiver) 
as may be entrusted to him by the official receiver (s 12 (1) ) 

The special manager must give security, and account in such 
manner as the Board of Trade may direct He receives such 
remuneration as the creditors may, by resolution at an ordinary 
meeting, determine, or in default of any such resolution, as may be 
prescribed (B A , 1883, s 12) The official receiver has an absolute 
discretion as to whether or no he will appoint a special manager 
{In re Whittaker, 1884, 50 L T 510) A special manager is entitled 
to have reimbursed all expenses incurred by him during the pendency 
of the petition This is true even m cases m which the petition is 
dismissed foi lack of jurisdiction , for it is the duty of the court 
to protect its officers (In re A B & Co (No 2), 1900, 2 Q B 429) 
He may be authorised by the official receiver to raise money or 
make advances for the purposes of the estate, where it appears to 
be necessary m the mteiests of the creditors (B A , 1883, s 70 (1) 
(b) ) The court may, on the application of the Board of Trade, 
older a manager to file accounts (Ex f 0 R , In re Jones, 1908, 
1 K B 204 

(m) Security and remuneration A special manager must give 
security as required by the Board of Trade (R 342), and where 
his remuneration is not fixed by the creditors, it is determined by 
the Board (R 343) He must account to the official receiver, 
and have his accounts verified by affidavit in the prescribed form 
(vtdetnf)a) (R 344) 
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(iv) Form of affidavit "by special manager. (No 106 ) 

I, of . make oath and say as 

follows — 

1 The account hereunto annexed marked with the letter A, produced and # 
shown to me at the tune of swearing this my affidavit, and purporting to be 
my acconnt as special manager of the estate or business of the above-named 
debtor, contains a true account of all and every sums and sum of money 
received by me or by any other person or persons by my order or to my 
knowledge or belief for my use on account or m respect of the said estate or 
busmess 

2 The several sums of money mentioned m the said account hereby 
verified to have been paid or allowed have been actually and truly so paid 
or allowed for the several purposes m the said account mentioned 

3 The said account is just and true m all and every the items and par- 
ticulars therein contained according to the best of my knowledge and belief 

Sworn, etc 

MARRIAGE SETTLEMENT. (See Voluntary Settlement.) 

A marriage settlement is not a bill of sale (see Bills of Sale, p 56) 
MARRIED WOMAN 

As to whether a married woman can be made bankrupt, see 
Bankrupt, p 42 In Ex p Gilchrist, In rc Armstrong (1886, 17 
Q B D 521), it was held that a married woman who has traded 
separately from her husband, and who had been adjudicated a 
bankrupt, could not be compelled to execute a deed exercising 
a general power of appointment in favour of the trustee in her 
. bankruptcy But where a married woman, entitled to separate 
estate with a restraint on anticipation, trades separately from her 
husband and becomes bankrupt, her separate estate, subject to the 
restraint on anticipation, vests m her trustee in bankruptcy, and 
on the death of her husband m her lifetime, is assets for her 
creditors (In re Wheeler's Settlement Trusts, 1899, 2 Ch L 717) As 
to the issue of a bankruptcy notice against a married woman, see 
Acts of Bankruptcy, p 22 The separate property of a bankrupt 
married woman passes to her trustee m bankruptcy (see Property 
Divisible amongst Creditors, p 246) Nothing in the Bankruptcy 
Act, 1883, affects the provisions of the Mamed Women's Property 
Act, 1882 (B A , 1883, s 152) 

Where, a married woman lends money to her husband for the 
purposes 'of his business, she is deferred to the other creditors (see 
Priority of Debts, p 234) 

MAYOR. (See Disqualifications of Bankrupt, p 146 ) 
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MfeETING TO CONSIDER COMPOSITION (See Composition 
or Scheme of Arrangement, p 80 ) 

MEETINGS OF CREDITORS. 

(Cross references As to meetings of committee of inspection, 
see Committee of Inspection, p 77 , as to meeting of creditors 
for the purpose of considering a deed of arrangement, see Deed- of 
Airangement, p 116 , and as to the duty of the trustee with regard 
to summoning meetings, see Trustee, p 325) 

(i) First meeting — 

(a) Generally 

(b) Date. 

(c) Attendance of debtor. 

(d) Forms relating to 

(n) Subsequent meetings, p 196 

(m) Quorum 

(iv) Minutes 

(v) Voting at meetings, f 197. 

(vi) Production of bills, etc , p 197 

(vu) Voting of secured creditors, p 197 

^vm) Creditor holding current bill, etc , p 198 

(ix) Proxies, p 198 

(x) Special proxies, p 199. 

(i) First meeting (a) Generally After a receiving order is 
made against a debtor, a general meeting of his creditors must be 
held for the purpose of considering whether a proposal for a com- 
position or scheme of arrangement shall be entertained, or whether 
it is expedient that he should be adjudged bankrupt, and generally 
to consider the best mode of dealing with his property (B A , 
1883, s 15(1)) 

(6) Date of first meeting The first meeting is summoned by 
the official receiver for a date not later than fourteen days after 
the receiving order, unless the court thinks it desirable to appoint 
an earlier day (B A , 1883, Sched I (1) ) Notice of the meeting 
is published m the Gazette ( ib , (2) ) The official receiver, or some 
person nominated by him, is chairman at the first meeting (i b , (7) ) 
(c) Attendance of debtor The debtor must attend the first 
meeting unless prevented by illness, whether he has had notice of 
the meeting or not (R 249) 

I4-IM94) 
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(d) Forms relating to first meeting — 

(i) Affidavit of postage of notices First Meeting (No 84 ) 

(Title ) 

I, , a clerk m the office of the Official Receiver, make* 

oath and say as follows — 

1 That I did on the day of 188 , 

send to each creditor mentioned in the debtor's statement of affairs, and to 
the above-named debtor, a notice of the time and the place of the [insert line 
if necessary, " adjourned ” or " new ” or " adjourned new ’’] first meeting of 
creditors, accompanied by a summary of the debtor’s statement of affairs in 
the form[s] hereunto annexed marked “ A ’’ and “ 13 " respectively |s/nfcr 
out the wotds underlined if summary not sent] 

2 That such notices were addressed to the said creditors respectively, 
according to their respective names and addresses appearing in the state- 
ment of affairs of the said debtor, and also to the said debtor at 

3 That I sent the said notices by putting the same into the post office 

at before the hour of o’clock in the 

noon on the said da) 

Sworn, etc 


(n) Resolutions whcie adjudication icsolved on (No 87) 

(Title ) 

Minutes of resolutions come to and proceedings had at the first meeting 
of creditors held at tins day of 188 

, chairman, the official receiver [or the official receiver being 
absent, F K , of , chairman] 

Resolved as follows [unanimously] — 

That A B shall be adjudged bankrupt, and that the official receiver do 
apply to the Court to make the adjudication 

That G H , of [ residence and occupation ], shall be the trustee of the propeity 
of the bankrupt at [here state remune/alton ] [oi That the appointment of a 
trustee in this bankruptcy be made by the committee of inspection] 

That IK, LM , NO, P Q , and It S be appointed the committee of 
inspection m this bankruptcy, for the purpose of superintending the adminis- 
tration of the property of the bankrupt by the trustee 
[Here add any other resolutions that may be come to as to the mannei of the 
administration of the properly by the trustee, etc ] 

F K , Chairman 

[The minutes should also give the assenting and dissenting cieditois and the 
amounts of their proofs ] 

Note —When a resolution is earned unanimouslj the creditors need not 
sign , but when a division is taken, all creditors and holders of proxies voting 
should sign The signatures must be attached at the meeting Resolutions 
should be put separately 


(in) Memorandum of adjournment of first or other meeting 
(No 91) 


(Title ) 

Before at on the day of 

1 88 , at o’clock 

Memorandum —The [" First ” or as the case may be] meeting of creditors 
in the above matter was held at the time and place above mentioned, and the 
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several proofs of debt lodged were produced , but it appeanng that [hue 
state reason for adjournment] the meeting was adjourned until the 
day of 1 88 , at o’clock m the 

^noon, then to be held at the same place 

Chairman 

(iv) Memorandum of pioceedings at ad] owned fitsi meeting 
(No 92) 

No quorum 

(Title ) 

Before at on the day of 

188 , at o’clock 

Memorandum — The adjourned meeting of creditors in the above matter 
nas held at the time and place above-mentioned, and the several proofs of 
debt lodged were produced , but it appeanng that there was not a quorum 
of creditors qualified to vote present or represented, no resolution was passed, 
and the meeting was not further adjourned 

Chairman 

(v) Resolution accepting composition (No 88 ) 

(Title ) 

Minutes of resolutions come to and proceedings had at a meeting of 
creditors held at this day of 189 , 

, Chairman 

Resolved as follows — [ Insert "unanimously” where the tesolution ts so 
carried ] 

That the debtor’s proposal far a composition, as set forth m the annexed 
paper writing, marked " A,” be accepted 

[If the official receiver is not to be the trustee for the purpose of receiving 
and distributing the composition, add here resolutions appointing a trustee, 
and fixing his remuneration ] 

F K , Chairman 

[ The minutes should also give the assenting and dissenting creditors and the 
amounts of their proofs ] 

Norr — When a resolution is earned unanimously the creditors need not 
sign , but when a division is taken, all creditors and holders of proxies voting 
should sign The signatures must be attached at the meeting Resolutions 
should be put separately 

(vi) Application for extension of time foi holding first meeting, and 
order thereon (No 30 ) 

[Title ) 

Ex parte the official receiver 

I, A B , the official receiver m the above matter, apply to the Court for 
an extension of time to the dav of 

188 , for holding the first meeting of creditors, on the ground following 
[. strike out such of the grounds as are not applicable] — 

That the said debtor has not submitted a statement of and in relation to 
his affairs m compliance with section 16 of the Bankruptcy Act, 1883 

Or, 

That the said debtor has obtained an extension of time for submitting a 
statement of and in relation to his affairs, viz , to the 
da> of 18S 



196 


BANKRUPTCY AND BILLS OF SALE 


pvi 


MEETINGS OF CREDITORS (coni ), (index, p 193) 


or. 

That the prescribed notice in the London Gazette of the first meeting of 
creditors m the above matter required by Rule 2 of the First Schedule 
to the Act cannot be given in time for holding the meeting within i \ 
days from the date of the receiving order r 

Or, 

That there may be sufficient time for the books of the debtor to be examined, 
the statement of affairs investigated, and the summary and the observa- 
tions thereon prepared and printed, pursuant to Ride 3 of the First 
Schedule to the Act 

Dated this day of 188 

Official Receiver 

Order thereon 

Upon the application of the official receiver it is ordered that the time for 
holding the first meeting of creditors in the above matter be extended to 
the day of 188 

Dated this day of 1 88 

By the Court, 

Registiar 

( 11 ) Subsequent meetings The official receiver or the tiustee 
may at any time summon a meetmg of ci editors, and must do so 
whenever so directed by the court, or so requested m writing by 
one-fourth m value of the creditors (B A , 1883, Sched I (5) ) 
Any creditor may also, with the concurrence of one-sixth m value 
of the creditors (including himself), require a meeting to be 
summoned (B A , 1890, s 18) In such a case he must pay a 
deposit to cover expenses, which will be repaid if the creditors 
or the court so direct 


Forms as to subsequent meetings — (a) Notice of meeting to be held 
to appoint new trustee (No 108 ) 

( Title ) 

I, CD, the official receiver in the above matter, hereby give you notice 
that a meeting of creditors will be held at on the 

day of 188 , at o’clock 

in the noon, for the purpose of appointing a trustee in the place 

of the late trustee, who has resigned the office [or who has died 01 has become 
bankrupt] 

Dated this day of ,188 

CD, 

„ „ . Official Receiver 

To X Y 


(b) Minutes of meeting for receiving resignation of trustee, etc 
(No 109) 

{Title ) 

Minutes of proceedings held at a meeting of creditors of the said bankrupt 
held at on the day of 

188 

Chairman of the meetmg, E F of 
Resolved [here should follow resolutions] 

E F , Chairman of this meeting 
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(c) Notice to creditots of meeting to temove trustee and to appoint 
a peison to fill the vacancy (No 107 ) 

(Title ) 

* At the request of one-fourth in value of the creditors of the bankrupt a 
general meeting of the creditors is hereby summoned to be held at 
on the dav of iSS , at 

o’clock in the noon, for the purpose of considering the propriety 

of removing G H , the trustee of the property of the bankrupt, from his office 
as such trustee, and m the event of his removal to appomt a person to fill 
the vacancv 

Dated this day of 188 

L M , 

A member of the Committee of Inspection 
[or Official Receiver] 

(m) Quorum A meeting may not act for any purpose except the 
election of a chairman, the proving of debts, and adjournment, 
unless there are present or represented at least three creditors, or 
all the creditors if their number does not exceed three (B A , 1883, 
Sched 1 (23) ) 

(iv) Minutes Minutes of the proceedings at each meeting are 
to be drawn up and signed by the chairman at the next meeting 
(ib (25) ) 

(v) Voting at meetings No person may vote as a creditor 

unless he has duly proved a debt provable m bankruptcy to be 
due to him from the debtor, and the proof has been duly lodged 
before the time appointed for the meeting (B A , 1883, Sched I 
8) , and a creditor may not vote at any such meeting in respect 
of any unliquidated or contingent debt, or any debt the value of 
which is not ascertained (tb (9) ) " Unliquidated debts ” include 

not onlj damages which are to be ascertained by a jury, but any 
debts of which the creditor fairly admits he cannot state the amount 
(Ex p Ruffle, In leDummelow, 1873, L R 8 Ch 997) As to voting 
of creditor whose debt is due from a firm of which the bankrupt 
is a member, see Partners and Joint Debtors, p 215 

(vi) Production of bills, etc Any creditor who holds a bill 
of exchange or promissory note must produce it for the purposes 
of a proof which is to entitle him to vote (B R 221) 

(vn) Voting of secured creditors For the purposes of voting, 
a secured creditor must unless he surrenders his security, state 
m his proof the particulars and date of his security, and the value 
at which he assesses it, and may only vote m respect of the balance 
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(if any) due to him, after deducting that value If he votes m 
respect of the whole debt, he shall be deemed to have surrendered 
his security unless the court is satisfied that the omission to value r 
has arisen from inadvertence (B A , 1883, Sched I (10) ) A 
creditor who states that his security is worthless does not omit 
to value within this rule , nor does the fact that the valuation was 
based on erroneous information amount to inadvertence (In re Piers , 
1898, 1 Q B 627) See also as to what constitutes inadvertence, 
In re Rowe, 1904, 2KB 489) Where a creditor assesses the value 
of his security, and votes m respect of the balance, the trustee may 
have the security at the assessed value, with 20 per cent added 
(B A , 1883, Sched I (12) ) , but where the creditor has valued, 
he may at any time before he is required to give up the security, 
correct such valuation by a new proof, and deduct such new value 
from his debt In that case, however, the addition of 20 per cent 
shall not be made if the trustee requires the security to be given 
up (ib ) 

(vm) Creditor holding current bill, etc A creditor who 
holds a current bill of exchange or promissory note must not vote m 
respect thereof unless he is willing to treat the liability thereon of 
every person who is liable thereon antecedently to the debtor, 
and against whom a receiving order has not been made, as a security 
in his hands, and to estimate the value thereof, and for the purposes 
of voting, but not for the purposes of dividend, to deduct it from 
his proof (B A , 1883, Sched. I (11) ) 

(ix) Proxies A creditor may vote either in person or by proxy 
(B A , 1883, Sched I (15) ) A proxy must be deposited with 
the official receiver or the trustee before the meeting at which it is 
to be used (ib (19) ) Forms of proxies are to be sent to the 
creditors together with a notice summoning a meeting of creditors 
(B A , 1890, s 22 (2) ) 

Form of general proxy. (No. 75) 

(Title ) 

I, [if a firm, write " we ” instead of " I,” and set out the full name of the firm ] 
of , a creditor, hereby appoint [here insert either " Mr 

of , a clerk, manager, etc , m my regular employ," 

or “ the Official Receiver in the above matter ” The standing of the person 
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appointed must be cleat ly set ou(\ to be [“ mj ” or "our"] general proxv 
m the above matter [ excepting as to the receipt of dividend see footnote i] 
Dated this day of , 189 

Signed [t f a firm, sign the 

Jinn's tiadtng title, and add "by AB, a partner in the said firm ” As to 
signature by agent, see footnotes 2 and 3] 

Signature of Witness 

Address 

XOTES 

1 When the creditor desires that his general proxy should receive dividends, 
he should strike out the words, “ excepting as to the receipt of dividend,” 
putting his initials thereto [It is not intended that the Official Receiver shall 
m any case receive dividends on behalf of a creditor ] 

2 The authorised agent of a corporation may All up blanks, and sign for 
the corporation, thus — 

For the Company, 

J S (duly authorised under the seal of the Company) 

3 A proxy given by a creditor may be filled up and signed by any person 
having a general authority in writing to sign for such creditor Such person 
shall sign — 

J S (duly authorised by a general authority in writing to sign on behalf 
of [name of creditor ] [The Official Receiver or trustee mav require the authority 
to sign to be produced for his inspection ] 

Certificate to be signed by Person other than Creditor filling up the above Proxy 

I, of , being a [here state whether clerk or 

manager in the legular employment of the creditor, ora commissioner to administer 
oaths 111 the Supiemb Court], hereby certify that all insertions m the above 
proxy are in my own handwriting, and have been made by me at the request 
of the above-named and in his presence, before he attaches 

his signature [or m i A] thereto 

Dated this day of , 189 

Signature 

The proxy must be lodged with the Official Receiver or trustee not later 
than the day before the meeting at which it is to be used 

(x) Special Proxies A creditor may give a special proxy 
to any person to vote at any specified meeting or adjournment 
thereof on all or any of the following matters — 

(a) For or against any specific proposal for a composition or 
scheme of arrangement 

(b) For or agamst the appointment of any specified person 
as trustee at a specified rate of remuneration, or as a member 
of the committee of inspection, or for or agamst the continuance 
m office of any specified person as trustee or member of a committee 
of inspection 

(c) On all questions relating to any matter, other than those above 
referred to, ansmg at any specified meeting or adjournment thereof 
(1890 s 22, s s (3) ) A creditor may give a general proxy to his 
manager or clerk or anj other person m his regular employment In 
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MEETINGS OF CREDITORS {coni), (index, p 193) 
such a case the instrument of proxy shall state the i elation m which 
the person to act theieundei stands to the creditoi (B A , 1883, 
Sched I (17) ) The official leceivei may, however, be appointed 
by any cieditor to act as geneial oi special pioxy (ib (21) ) f 

The pioxy must be deposited with the tiustce oi the official 
receivei not later than the day befoie the meeting at which it is 
to be used ( tb (19) , B R 245 (2) ) 

Form of special proxy. (No 76 ) 

(Title } 

I, [if a fiwi, unite " we ” instead of “ I,” and set out the full name of the firm] 
of , a creditoi, hereby appoint [Aric inset t cithci "Mr 

of " oi “ the Officnl Receivei in the above matter ”] as 

[" my ” oi " our ”] proxy at the meeting of creditors to be held on the 
day of 189 , or at any adjournment thereof, 

to vote [het e tiiscit the mold ** foi " 01 the mold “ against." as the ease mav 
leqitne, and specify the paiticulai lesolution 01 name of ptoposed ti nitre, icinu- 
neiatioii, 01 othei matter] 

Dated this day of , 189 

Signed [*/ a pm, sign the film's 
tiading title, and add " by A B , partner in the said linn ” As to signatwc by 
agent, see footnotes 1 and 2 ] 

Signature of Witness 
Address 


Notes 

1 A creditor may give a special proxy to any person to \ ote at any specified 
meeting or adjournment thereof on all 01 any of the following matters — 

(a) For or agamst any specific proposal foi a composition or scheme of 
arrangement 

(b) For or agamst the appointment of any specified pcison as trustee at a 

specified rate of remuneration, or as member of the committee of 
inspection, or foi 01 against the continuance in office of anj specified 
person as trustee or member of a committee of inspection 

(e) On all questions relating to any matter, other than those above referred 
to, arising at any specified meeting or adjournment thereof 

2 The authorised agent of a corporation may fill up blanks and sign for 
the corporation, thus — 

For the Company 

J S (duly authoused undei the seal of the 

Company) 

3 A proxy given by a creditor may be filled up and signed by any person 
having a geneial authority in writing to sign for such creditoi Such person 
shall sign — 

JS (duly authoused by a general 
authority in wilting to sign on 
behalf of [unwic of cieditoi] 

[The Official Receivei 01 tiustce may icqutrc the authonty to sign to be piodneed 
foi his inspection ] 

Ceitificate to be signed by Pcison othei than Cieditoi filling up the above Ptow 
> °f » being a [heic state mhcthei cleik or 

managei iniheiegulai employment of the ci edit 01 ,01 a comiiitsstoiiri to adinunstei 
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oaths in the Sttpieme Coin /] hereby certify that all insertions m the above 
proxy are in my own handwriting, and have been made by me at the request 
of the above-named and m his presence before he attached 

his signature [or matk] thereto 

i Dated this day of ,189 

Signature 

The proxy must be lodged with the Official Receiver or trustee not later 
than the day before the meeting at which it is to be used 

MEMBER OF PARLIAMENT (See Disqualifications of Bank- 
rupt, p 145) 

METROPOLITAN COUNTY COURTS (See Courts, p 98 ) 
MINOR (See Infant ) 

MINUTES 

As to minutes at creditors’ meetings, see Meetings of Creditois, 
p 197 

MISCONDUCT OF BANKRUPT. 

As to the effect of a bankrupt's misconduct on his application 
for discharge, see Discharge of Bankrupt, p 127 , and as to the effect 
of a debtor’s misconduct on the allowance of a composition or 
scheme of arrangement, see Composition or Scheme of Arrangement, 

p 82 

MISDEMEANOUR. 

The various misdemeanours of which a debtor may be guilty 
will be found set out sub tit Fraudulent Debtors, p 170 
A debtor against whom a receiving order has been made must 
answer questions m his public examination, although they tend 
to criminate him (Ex p Schofield, In re Firth, 1 877, 6 Ch D 230) Such 
statements would not be admissible against him on a subsequent 
prosecution but statements made in the statement of affairs are 
admissible (Rex v Pike, 1902 1 KB 552) 

As to the effect of a misdemeanour on an application by the 
bankrupt for discharge, see Discharge of Bankrupt, p 124 

MISFORTUNE 

Where the insolvency has been caused by misfortune, and without 
misconduct on the part of a debtor, the couit may remove the 
disqualification for certain offices which bankruptcy imposes 
(As to meaning of " misfortune,” see Disqualifications of Bankrupt, 
p 146 ) 
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MONEY LENDERS (See Proof of Debts, p 240 ) 

MOTIONS AND APPLICATIONS TO COURT 

Applications to the court arc nude bj motion supported by 
affidavit (1883, s 105 (5) , R 27) \\ here parties other than the 

applicant aic affected notice must he given, unless in a special 
case the corn l thinks the motion should he < v path (R 28) I he 
notice should be served not less than eight dajs he foie the hearing, 
but an application to give slioitci notice ma> be made ex parte 
(R 29) A motion may be adjourned fiom tune to time (R 32). 
Motions aic generally hcaid at the silting of the com t in the order 
in which they arc set down (R 37), (see gcncially, Rs 27 37) 

MORTGAGE 

As to povvci of trustee to laisc monc\ h) moitgage of the debtor’s 
property , see Tutslct, p 331 As to how fai a mortgage ma\ be 
fraudulent, see Acts of Bankruptcy , p 1 1 

MORTGAGE OF CHATTELS (See Bills of Sale ) 

MORTGAGED PROPERTY 

(a) Generally The effect of a mortgage maj ha\ e to be tonsidcicd 
in bankruptcy in relation to debtor and cicditoi 

(b) Mortgage by a debtor If a debtoi mortgage all his piopctty , 
and so put it out of the reach of lus cicdilois, a question may arise 
as to whether the transaction is a fiaudulcnt conveyance, and as 
such an act of bankruptcy (see Act s of Banhrnptty, p 14) A 
debtor may mortgage oi pledge all his propci ty b\ way of security 
foi a present advance ( Wlnlwcll v Thompson, 1793, 1 Esp 67) , 
and a mortgage of properly to sccuic a present advance and a past 
debt is not, pa sc, an act of bankruptcy (see Mercer v J\ tenon, 
1868, L R 3 Ex 304) 

(c) Creditor holding mortgage A cicditoi who has a moitgage 
on the debtor’s property may be pio tanto seemed (see Secured 
Creditor) The following matters may be heic considcicd — 

{d) Taking accounts of mortgaged properly Wheic a person 
claims to be mortgagee of pail of a bankrupt's leal oi leasehold 
estate, the court may, on the application of the moitgugee, ducct 
accounts to be taken (in the same mannet as they aic taken m the 
Chancery Division R 77), and point out the method in which 
the sale is to be conducted (R 73) 
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[e) Proceeds of sale • The proceeds of sale are applied first to 
the pajunent of the trustee’s costs incurred m connection with 
the matter , and secondly, to payment of the mortgagee If there 
is anything over, that goes to the trustee for the benefit of the 
estate If the proceeds of sale are not sufficient to pa)* off the 
mortgagee, he may prove in the bankruptcy for the balance (R 75) 
(/) Mortgage by trustee A trustee in bankruptcy may, with 
the consent of the committee of inspection mortgage the bankrupt’s 
property m order to raise money for payment of debts (see Tmstee , 
p 331) 

MORTGAGEES 

As to the effect of a receiving order on the remedies of persons 
who hold mortgages on the debtor’s property, see Receiving Order , 
p 263 

MUTUAL CREDIT AND SET-OFF. 

(a) Genet ally 

(b) Object of the section 

(c) “ Mutual credit ” 

(d) Pecumaty liabilities necessary 
(c) Unliquidated damages 

(/) Mutual dealings, p 205 
(g) What mutuality necessary 
(//) Puncipal and agent 

(a) Generally Where there have been mutual credits, mutual 
debts, or other mutual dealings between a debtor against whom 
a receiving order is made, and any other person proving or claiming 
to prove a debt under such receiving order, an account is taken 
of what is due from the one party to the other m respect of such 
mutual dealings, and the sum due from the one party must be 
set off against any sum due from the other party and the balance 
of the account, and no more, can be claimed or paid on either side 
respectively A person cannot, however, under this section claim 
the benefit of any set-off against the property of a debtor in any 
case w'here he had at the time of giving credit to the debtor, notice 
of an act of bankruptcy committed by the debtor, and available 
against him (B A 1883, s 38) (As to the meaning of an available 
act of bankruptcy, see Available Act of Bankruptcy ) 
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(6) Object of the section " The object of this clause is not to 
avoid cross actions, for none would lie against assignees, and one 
against the bankrupt would be unavailing, but to do substantial 
justice between the parties, where a debt is really due from tHe 
bankrupt to the debtor to his estate" (See per Parke, B, m 
Forster v Wilson, 1843, 12 M &W 191) 

(c) "Mutual credit" This is a wider term than "mutual 
debt ” Although generally speaking debt and credit are correlative 
terms, and A giving credit to B may seem to imply that B is 
indebted to A , yet it may be admitted that the introduction 
of the words mutual credit extends the right of set-off to cases 
where the patty receiving the credit is not debtor m prcesenh to 
him who gives the credit {per Lord Brougham in Young v The 
Bank of Bengal, 1836, 1 Moo P C 150) Thus, there is mutual 
credit where A owes B money which is payable at once, and B 
owes A money payable at a future time 

{d) Pecuniary liabilities necessary The right to set-off on the 
ground of "mutual credit” only arises where the claims can be 
reduced to money payment {Eberle’s Hotels Co v Jonas, 1887, 
18 Q B D 459) In that case it was sought to set up the pnce of 
certain cigars which had been valued against a debt It was held 
that there was no right of set-off, the section being only applicable 
where the claims on each side are such as result in pecuniary 
liabilities, whereas the right of the plaintiffs was to have goods 
returned Lord Esher, M R , said (at p 674), " An account cannot 
be taken, and a balance struck, in respect of a debt on one side and 
the liability to restore goods on the other " The balance after 
allowing for mutual credits should be struck as at the date of the 
receiving order {In re Damtry, Exp Manf, 1900, 1 Q B 546) 

{e) Unliquidated damages " The section in its present shape," 
said Russell, C J,in Palmer v Day & Sons, 1895, 2 Q B 621, at 
p 621, “has been held applicable to all demands provable in 
bankruptcy, and so to include claims as well in respect of debts 
as of damages liquidated or unliquidated, provided they arise out 
of contract” See also Peal v Jones, 1881, 8 Q B D 147 
A guarantee, being a contract to indemnify against contingent 
damages, cannot form the subject of a mutual credit {Sampson 
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v Burton, 4 Moo 515) The fact that one arises on a deed and the 
other on a simple contract does not prevent then being set off (Ex p 
I u aw, 1846, De Gex, 378) 

( f ) Mutual dealings The case of In ie Pollilt, Ex p Minor, 1893, 
1 Q B 455, affoids an illustration of what debts cannot be set off 
undei this section A debtoi consulted a solicitoi to whom he 
was then indebted for costs The sohcitor declined to act further 
unless he were furnished with money to meet future costs, and the 
debtor placed money in his hands for that purpose The sohcitor 
then called the debtor’s creditors together, and prepared a deed 
of assignment, which the debtor executed The debtor was 
afterwards adjudged bankrupt, the act of bankruptcy being the 
execution of the deed of assignment It was held by the Court 
of Appeal that there had not been mutual dealings between the 
debtor and the solicitor, and that he could not set off against the 
claim of the trustee a debt due to him from the debtoi foi professional 
services rendered before the money was placed in his hands (See 
also Listei v Hooson, 1907, 24 T L R 162 ) 

(g) What mutuality necessary The debts, etc , must be between 
the same parties Thus a joint debt cannot be set off against a 
separate debt, nor a separate debt against a joint debt (Ex p 
Twogood (11 Ves 517) Further, the debts, in order to be set off 
must be due respectively m the same right , so a debt due to an 
executrix in that capacity could not be set off against a debt due to 
her personally (Bishop v Chinch, 1748, 3 Atk 691) Set-off, 
in equity, existed even before the statutes of set-off (Bailey v Finch, 
1871, L R 7 Q B 34) A mutual credit may be constituted 
though the parties do not mean particularly to trust each other 
(Hankey v Smith, 1789, 3 T R 507) 

(h) Principal and agent In an action by assignees of a bankrupt 
underwriter agamst insurance brokers for premiums due, the brokers 
may set off a loss before the bankruptcy upon a policy underwritten 
by the bankrupt and effected by the brokers m their own name 
for a principal for ■whom they were acting on a del credere commission 
( Lee v Bullen, 1858, 8 El & B1 692) See also George v Clagett , 
1797, 7 T R 359, Cooke v Eshelby, 1887, 12 A C 271) 
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MUTUAL DEALINGS. (See Mutual Credit and Set-off ) 

MUTUAL DEBT. (See Mutual Credit and Set-off) 

NECESSARIES. 

As to the meaning of necessaries, see Bankrupt, p 42 

NOTICE (and see Bankruptcy Notice) 

(a) Generally Notices must, as a rule, be m wilting (R 13), 
All notices and other documents for the seivicc of which no special 
mode is directed may be sent by prepaid post letter to the last 
known address of the person to be seivetl therewith (B A , 1883, 
s 142) Where, however, notice of an order or other proceeding 
in court may be served by post, it must be sent by registered lettei 
(R 92) A certificate by the official receiver, or lus clerk, oi an 
affidavit by the trustee or his solicitor, or the clerk of cither, that 
the notice of any creditors’ meeting or sitting of the court has been 
duly posted, is sufficient evidence of posting (R 253) 

( b ) Various kinds or voticc — 

(i) Of act of bankruptcy (see Protected Transactions, p 254) It 
may be mentioned that notice of a petition for the administration 
of the estate of a deceased debtor is equivalent to notice of an 
act of bankruptcy so far as the legal peisonal lepiesentativc is 
concerned (see Deceased Debtor, p 1 14} 

(u) Of adjudication A notice of adjudication must be gazetted 
and advertised (see Local Paper) 

(m) Of application to rescind receiving order This notice must 
be sent to the official reccner (R 134b) 

(iv) Of meetings of creditors (See Meetings of ci editors, p 193) 

(v) Of motion (See Motion, supra) 

(vi) Of opposition to discharge of debtor (Sec R 238a , and 
Discharge of Bankrupt, p 123) 

(vu) Of receiving order Notice of a receiving order must be 
gazetted and advertised (see B A , 1883, s 13 , R 182 , and 
Local Paper) As to what amounts to notice of a receiving oidei, 
see Sheriff, p 295 

(vm) Of rejection or proof of debt (See Proof of Debts, p 241) 
OATH 

An official receiver has power to administer an oath (see Official 
Receiver) 
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OCCUPATION 

The name and occupation of the witnesses to a bill of sale must 
be accuiately stated (see Bills of Sale , p 67) 

OFFICE COPIES. 

Office copies of affidavits may m all cases be used, the ongmal 
having been previously filed and the copy duly authenticated with 
the seal of the court (R 55 (2) ) Office copies of petitions, proceed- 
ings, affidavits, books, papers and writings required by trustee, 
debtor, or creditor are provided by the registrais (R 16) 

OFFICERS (and see Official Receivers and Staff of B T ) 
Disabilities No legistrar or other officer attached to any court 
having jurisdiction m bankruptcy can, during his continuance m 
office, be a member of the House of Commons , nor can he act 
either directly or indirectly as solicitor in any proceeding m bank- 
ruptcy or in any prosecution of a debtor by order of the court If 
he does so act, he is hable to be dismissed from office (B A , 1883, 
s 116) 

Nothing in this section affects the nght of any legistrar or officer 
appointed before the passmg of this Act to act as solicitor to the 
extent permitted by the B A 1869, s 69 
Salary and superannuation See B A , 1883, s s 77, 128, 129 

OFFICIAL RECEIVERS (and Staff of the Board of Trade). 

(1) Official receivers 

(a) Appointment 

(b) Deputy 

(c) Duties 

(l) Generally 

(n) Duties as regards the debtor, p 209 
(in) Duties as regards the estate, p 210 

(2) Staff of the Board of Trade 

(1) OrFICIAL RECEIVERS — 

(a) Appointment of receivers . The Board of Trade may appoint 
such persons as they thmk fit to be official receivers of debtors’ 
estates, and may remove any person so appointed The official 
receivers of debtors’ estates act under the general authority and 
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OFFICIAL RECEIVERS (con/), (index, p 207) 

directions of the Boaid, but aic ofiiccis of the couits to which mey 
are respectively attached (B A , 1883, s 66 (1) ) 

The numbci of official lccciveis and the districts to be assigned 
to them are fixed by the Boaid w ith the concnnencc of the Ticasuiy 
One pel son only is appointed foi each distuct, unless the Boaid 
othenvise direct , but the same peison may be appointed to act 
for more than one distuct (ib (2) ) 

Where more than one offici.il icccivci is attached to the court, 
such one of them as is for the time being appointed by the com l foi 
any paiticular estate shall be the official reconei foi the pm poses 
of that estate (ib (3) ) 

( b ) Deputy official receivers The Boaid of liade may from 
time to tune direct that any of its ofiiccis shall be capable of 
discharging the duties of am official lecciver during any tcmpoiaiv 
vacancy in the office, or dui mg the tcmpoiaiy absence of any 
official receiver tlnough illness or otherwise (B A, 1883, s 
67 (1) ) 

The Board may also direct m any special case that any of its 
officers shall be capable of discharging any pail of the official 
receiver's duties, provided that no additional expense is thus 
incurred (B A , 1890, s 14) 

The Board may also, on the application of an official icccivci, 
at any time by order nominate some fit person to be Ins deputy, 
and to act for him foi any lime not exceeding two months, and 
under such conditions as to icmuneration and othenvise as maj 
be prescribed (B A , 1883, s 67 (2) ) 

If a deputy is appointed, notice must be given to the icgistiai 
of the court to which the rcceivei is attached (R 321 (2) ) An 
officer of the Board, or the clerk to an official ieceivei, lias power 
to act for the receiver m certain cases, with the leave of the couit 
(R 323 (c) ) , while a deputy may use proxies at a meeting of 
creditors (R 327) 

(c) Duties of official receiver — 

(l) Generally The duties of the official receiver have i elation 
both to the conduct of the debtor and to the admimslialion of Ins 
estate (B A , 1883, s 68 (1) ) He may, foi the purpose of affidavits 
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verifying proofs 3 petitions, or other proceedings, administer oaths 

(ib (2)) 

Expressions referring to the trustee under a bankruptcy generally 
sneaking include the official receiver when acting as trustee (tb (3) ) 
The trustee must supply the official receiver with such information 
and give him such access to the bankrupt's books and documents, 
and such aid as may be requisite for enabling the official receiver 
to perform his duties under the Bankruptcy Act (ib , (4) ) 

Where there are two or more receivers attached to one court, 
any one of them may take over and perform the duties of another 
(B R 323b) It is for the Board of Trade to say what duties the 
receiver must perform personally, and in what cases he may act 
through a clerk or agent (B R 328) In an emergency the registiar 
of the court may act as official receiver (B R 330) 

Where there is no committee of inspection, the functions of the 
committee which devolve on the Board of Trade are discharged by 
the receiver (B R 337) In any case of doubt or difficulty, the 
receiver may apply to the court for directions (B R 334) 

The official receiver may hold a special or general proxy on 
behalf of any creditor at a creditors’ meetmg (see Meetings of 
Ci editors, p 200) 

As to the vesting of the estate of a deceased debtor in the official 
receiver, see Deceased Insolvent, p 113 Where goods of the 
bankrupt are in the hands of the sheriff at the date of the receiving 
order, the official receiver has power to demand them, subject to 
certain conditions (see Sheriff, p 295) 

As to powers of official receiver under a receiving order, see 
Recetvtitg Older, p 262 

And as to the duty, etc , of the official receiver in a small bank- 
ruptcy* see Small Bankruptcies, p 297 
As to report of official receiver on composition or scheme of 
arrangement, see Composition, etc p 82 
(u) Duties as regards the debtor As regards the debtor, it is 
the duty of the official receiver — 

(1) To investigate the conduct of the debtor and to report to 
the court, stating whether there is reason to believe that the debtor 
has committed any act which constitutes a misdemeanour under 
the Debtors Act, 1869, or any amendment thereof, or under this 

*5 — (1494) 
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Act, or which would justify the court in refusing, suspending, or 
qualifying an order for his discharge 

(2) To make such other reports concerning the conduct of the 
debtor as the Board of Trade may direct 

(3) To take such part as may be directed by the Board of Trade 
m the pubhc examination of the debtor 

(4) To take such part, and give such assistance, in relation to 
the prosecution of any fraudulent debtor as the Boaid of Tiade 
may dnect (B A , 1883, s 69) 

As to the circumstances which justify the court m refusing a 
discharge, see B A 1890, s 8, and see DiscJiaige of Banktupt , 

p 126 

(m) Duties as regards the estate As regards the estate of a 
debtor, it is the duty of the official receivei — 

(«) Pending the appointment of a trustee, to act as interim 
receiver of the debtor’s estate, and, where a special manager is not 
appointed, as manager thereof 

(6) To authorise the special manager to laise money or make 
advances for the purposes of the estate m any case where, in the 
interests of the creditors, it appears necessary so to do 

(c) To summon and preside at the first meeting of credilois 

(d) To issue forms of proxy for use at the meetings of creditors 

(e) To report to the creditors as to any proposal which the dcbtoi 
may have made with respect to the mode of liquidating his affairs 

(/) To advertise the receiving order, the date of the creditors’ 
first meeting and of the debtor’s public examination, and such 
other matters as it may be necessary to advertise 

(i) To act as trustee during any vacancy in the office of tiustec 
(B A, 1883, s 70(1)) 

By virtue of s s [a), supra, the duties of trustee will devolve 
upon the official receiver in the interval between the making of a 
leceivmg order and the trustee’s appointment The couit also 
has power to direct the official receiver to act foi the protection 
of the estate between the presentation of a petition and the date of 
the receiving order (see B A, 1883, s 10 (1) ) When acting as 
interim receiver, the official receiver should not realise, deal with, 
or encumber the estate, except for the purpose of protecting or 
preserving the property {In re Wells and Croft, Exp OR, 1895, 
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2 Mans 41) A creditor may, m certain circumstances, call on 
the official receiver for lists of creditors and copies of accounts (see 

3 A , 1890, s s 16, 17 , and see Accounts of Tiustee, p 4) 

For the purpose of his duties as interim receiver or manager, 
the official receiver has the same powers as if he were a receiver 
and manager appointed by the High Court , but he must, as far as 
practicable, consult the wishes of the creditors with respect to the 
management of the debtor’s property, and may for that purpose, 
if he thinks it advisable, summon meetings of the persons claiming 
to be creditors, and must not, unless the Board of Trade otherwise 
older, incur any expense beyond such as is requisite for the pro- 
tection of the debtor’s property or the disposing of perishable 
goods provided that when the debtor cannot himself prepare 
a proper statement of affairs, the official receiver may, subject to 
any prescribed conditions, and at the expense of the estate, 
employ some person or persons to assist m the preparation of 
the statement of affairs (s 70 (2) ) 

Every official receiver must account to the Board of Trade and 
pay over all moneys and deal with all securities in such manner 
as the Board from time to time direct ( ib , (4) ) 

(2) Staff of the Board of Tr\de The Boaid of Tiade may 
fiom time to time, with the approval of the Treasury, appoint such 
additional officers, including official receivers, clerks, and servants 
(if any) as may be required by the Board for the execution of the 
Bankruptcy Act, and may dismiss any person so appointed (B A , 
1883, s 71) 

All bankruptcy officers must make returns from which the Board 
of Trade prepares books for public information and research (B A , 
1883, s 130) 

ONEROUS COVENANTS (See Disclaimer ) 

ONEROUS PROPERTY (See Disclaimer ) 

ONUS OF PROOF. 

Where a debtor is charged with having made a fraudulent 
pieference, the onus of proof is on the trustee (In re Laurie, 1898, 
5 Man 49 , and see Fraudulent Pieference) The onus of proving the 
want of notice of an act of bankruptcy lies on a person who has 
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had dealings with the bankrupt, and who desires to rely on the 
absence of notice (see Protected Transactions, p. 255) 

OPEN COURT 

The following matters are heard in open court Public examina- 
tion , applications to approve compositions and schemes of arrange- 
ment , for orders of discharge and certificates of removal of dis- 
qualifications , to set aside settlements, etc , to declare foi or 
against the title of the trustee to any propel ty, for committal 
for contempt , for trial by jury , appeals from B T to High Court , 
and appeals against the rejection of a proof or application to 
expunge or reduce a proof where the amount in dispute exceeds 
£200 (R 6) 

ORDER AND DISPOSITION (and see Reputed Ownership) 
Generally These words have a peculiai and important meaning 
under the law of bankruptcy Questions often ause as to what 
property m the possession of a bankrupt is divisible amongst his 
creditors It is obvious that if it were possible to allow a man to 
have the possession and use of goods until he became bankrupt, 
false credit might easily be established Hence, B A , 1883, s 44, 
provides that goods in the " order and disposition ” of a man at 
the commencement of his bankruptcy shall, subject to certain 
conditions, pass to the trustee (see further, Reputed Own et ship) 
Effect of, on goods included in a bill of sale With regard to 
goods included in a bill of sale, if the bill is duly legisteied, the 
chattels compnsed m it are not m the possession, ordei and 
disposition of the grantor (B of S Act, 1878, s 20) That 
section, however, only applies to absolute bills, being repealed as 
to bills given by way of security (B of S Act, 1882, s 15 , Swift 
v Parnell, 1883, 24 Ch D 210), (And see Billo of Sale ) 

ORDER OF ADJUDICATION. (See Adjudication.) 

As to the meanmg of this phrase in s 42 (2), see Landlord and 
Tenant, p 186 

ORDINARY RESOLUTION (Sec Interpretation of Terms, p 182 ) 
OVERSEER OF THE POOR. (See Disqualifications of Bankrupt.) 
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PARLIAMENT (and see Disqualifications of Bankrupt). 

Rules made under the Bankruptcy Acts (s 127), and accounts 
of expenditure (s 130), must be laid before Parliament The Board 
of Trade must make an annual report to Parliament on all judicial 
• and financial matters (s 131) 

If a person having privilege of Parliament commits an act of 
bankruptcy, he may be dealt with under the Bankruptcy Aets 
in like manner as if he had not such privilege (1883, s 124) 

PARTNERS AND JOINT DEBTORS 

(a) Bankruptcy dissolves paitnership 

Effect of bankruptcy on limited partnership 

( b ) Actions by trustee and bankrupt's partners , p 214 

(c) Petition against one partner 

(d) Property of partners to be vested m same trustee 

(e) Joint and separate debts (l) General rule, (n) Exceptions, 

(m) Partners having separate trades, p 215 

(/) Voting and proof of creditor of firm 

(g) Petition against firm 

(h) Debtor's petition by firm 

(i) Receiving order against firm 

(;) Statement of affairs by firm, 216 

(k) Where bankrupt is joint contractor 

(l) Proceedings in pat inei ship name 

(in) Proceedings by or against firm 

(n) Ci oss references 

(a) Bankruptcy dissolves partnership The Partnership Act, 
1890, s 33, provides that, subject to any agreement between 
partners, every partnership is dissolved as regards all the partners 
by the bankruptcy of one 

Effect of bankruptcy on limited pat tnei ship The rule that bank- 
ruptcy dissolves a partnership does not apply to a limited partnei- 
ship within the meaning of the Limited Partnerships Act, 1907 
By s 4 (2) of that Act a limited partnership consists of one or 
more persons, called general partners, who are liable for all debts, 
and obligations of the firm, and one or more persons, called limited 
partners, who are not liable for the debts or obligations of the firm 
beyond the amount which they contribute S 6 (2) of the Act 
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PARTNERS AND JOINT DEBTORS ( cont ), (mdex, p 213) 

provides that a limited partneiship shall not be dissolved by the 
bankruptcy of a limited partner 

(i b ) Actions by trustee and bankrupt's partners Wheie a 
member of a partnership is adjudged bankrupt, the court may* 
authorise the trustee to commence and prosecute any action in 
the names of the trustee and of the bankrupt’s partner , and any 
release by such partner of the debt or demand to which the action 
relates shall be void , but notice of the application foi authority 
to commence the action shall be given to him, and he may show 
cause against it, and on his application the court may, if it thinks 
fit, direct that he shall receive his proper share of the proceeds of 
the action, and if he does not claim any benefit therefrom, he shall 
be indemnified against costs in respect thereof as the court duects 
(B A, 1883, s 113) 

(c) Petition against one partner : Any creditor whose debt is 
sufficient to entitle him to present a bankruptcy petition against 
all the partners of a firm may present a petition against any one 
or more partners of the firm without including the others (B A 
1883, s 100) 

(d) Properly of partners to be vested in same trustee Where a 
receivmg order has been made on a bankruptcy petition against 
or by one member of a partnership, any other bankruptcy petition 
against or by a member of the same partnership must be filed m 
or transferred to the court in which the first-mentioned petition 
is in course of prosecution , and, unless the court otherwise directs, 
the same trustee or receiver must be appointed as may have been 
appointed m respect of the property of the first-mentioned member 
of the partnership, and the court may give such directions for 
consolidating the proceedmgs under the petitions as it thinks just 
(B A, 1883, s 112). 

(e) Joint and separate debts — 

(l) General rule The joint partnership estate is first applicable 
to the payment of jomt debts, and the separate estate to the pay- 
ment of separate debts A surplus of the separate estates is applied 
as part of the joint estate A surplus of the joint estate is dealt 
with as part of the respective separate estates in proportion to 
the nghts and interests of each partner (B A , 1883, s 40, s s 3-6) 
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(u) Exceptions to the above rule * If there is no joint estate and 
no solvent partner, joint creditors are treated on an equal footing 
with separate creditors {In 10 Carpente j, 1890,7 Mor 270) If 
£l joint creditor (1 e , a creditor of the firm) is petitioning creditor 
in a separate adjudication, he may have dividends out of the 
separate estate {Ex p Ackerman, 1808, 14 Ves 604) Where one 
partner has fraudulently appropriated jomt property, the firm’s 
creditors may prove against his separate estate in competition 
with his separate creditors {Ex p Silhtoe, 1824, 1 G1 & J 374) 
As to proof by a retired partner, see Ex p Andrews, 1884, 25 
Ch D 505 

(in) Partners having separate trades Where a member of a 
firm carries on a separate trade, the firm may prove against his 
estate, piovided the debt arose m the ordinary course of business 
between trade and trade {Ex p Maude, 1867, L R 2 Ch 550) 

(/) Voting and proof of creditor of firm A firm creditor may 
prove his debt in the bankruptcy of a partner of the firm, for the 
purpose of voting at any creditors’ meeting, and may vote , but 
he cannot receive a dividend out of the separate estate until all 
the separate creditors are paid in full (B A , 1883, Sch I R 13) 

(g) Petition against firm Where a creditor’s debt against 
the firm is sufficient to found a petition, he may petition against 
any one or more partners without including the others (s 110) , 
and where there are more than one respondents to a petition, it 
may be dismissed against one or more, without prejudice to the 
others (s 111) 

(/ 1 ) Debtor’s petition by firm Where a firm of debtors file a 
declaration of inability to pay their debts or bankruptcy petition, 
it must contain the names in full of the individual partners , and 
if such declaration or petition is signed m the firm’s name, the 
declaration or petition must be accompanied by an affidavit made 
by the partner who signs it, showing that all the partners concur 
m the filing of it (R 261) 

( 1 ) Receiving order against firm A receiving order made against 
a firm operates as if it were a receiving order made against each 
of the persons who at the date of the order is a partner of the firm 
(R 262) Where a leceivmg order was made against a firm having 
an infant partner, the proceedings were amended so as to continue 
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a gains t the firm “ other than ” the infant (Lovell and Clmsimas 
v Beauchamp , 1894, A C 607) 

(l) Statement of affairs by firm In cases of partnership the 
debtois shall submit a statement of then paitneislup affairs, and* 
each debtor must submit a statement of his separate affairs (R 263) 
No order of adjudication can be made against a firm m the film’s 
name It must be made against the paitners individually (R 264) 

(k) Where bankrupt is joint contractor If a bankrupt is a 
contractor jointly with any person oi peisons, such person or 
persons may sue or be sued in lespect of the conti act, without 
the jomder of the bankrupt (B A , 1883, s 114) 

(l) Proceedings in partnership name Any two oi moie persons, 
being partners, oi any person cairying on busmess undei a paitnei - 
ship name, may take proceedings oi be pioceeded against under 
this Act m the name of the firm, but m such case the court may, 
on application by any peison mteiested, older the names of the 
peisons who aie paitners in such firm or the name of such person 
to be disclosed in such manner, and verified on oath oi otherwise, 
as the court may direct (B A , 1883, s 115 , see also s 148) 

(in) Proceedings by or against firm Wheie any notice, petition, 
etc., requiring attestation is signed by a firm of cieditors oi debtois 
in the firm’s name, the paitnei signing foi the firm must add his 
own signature, eg," Brown & Co , by James Gieen, a paitnei in 
the said firm ” (R 259) A notice oi petition maj' be served on a 
fiim by bemg seived at then principal place of busmess in England 
on any one of the partners, oi upon any peison having at the time 
of the seivice the control or management of the business (R 260) 

(n) Cross references As to the efEect of an older of dischaige 
on paitneis and joint debtois, see Dischaige of Banh apt, p 41 , 
as to issue of banlauptcy notice against film, see Bankiuptcy 
Notice , p 22, and as to the bankruptcy of a fiim having an 
infant partnei, see Bankrupt, p 41 

PAWNING GOODS 

A tiader who pawns oi pledges goods which he has obtained on 
credit and has not paid for, may rendei himself criminally liable 
(see Fraudulent Debtors, p 172) As to whether a pawn or pledge 
of goods is a bill of sale, see Bills of Sale , p 54 
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PAYMENT IN FULL 
As to the meaning of these words, see Annulment of Adjudication, 
p 32. 

PEERS (See Parliament , Disqualifications of Bankrupt ) 
PENSION OF BANKRUPT (See Realisation of Property, p 259 ) 
PERIODICAL PAYMENTS. (See Proof of Debts, p 240 ) 
PERISHABLE PROPERTY 

The official receiver, when acting as intenm receiver and manager, 
may sell perishable property (see Official Receiver, p 210) 

PERSONAL CHATTELS 

As to the meaning of personal chattels within the Bills of Sale 
Acts, see Bills of Sale, p 53 

PERSONAL EARNINGS 

As to how far the personal earnings of a bankrupt may be devoted 
to the payment of his creditors, see Property Divisible amongst 
Ci editors, p 244 

PETITION 

(1) Generally 

(n) Petitioning creditors, p 218 ,etseq Who may petition , 
Assignees of debt , Who may not petition 
(m) Conditions on which a creditor may petition, p 219, 
et seq 

(a) Provisions of s 6 " Liquidated sum " , " Payable 

immediately or at some certain future time ” , " Three 
months , ” “ Domiciled m England, etc ” 

( b ) Petition of secured creditor (see Seemed Creditor) 

(iv) Creditor’s petition and order thereon, p 221, et seq 

(1) Affidavit 

(2) Proof of and consideration for debt 

(3) Powei to dismiss petition, p 222 

(4) Stay of petition, p 223 

(5) Trial of question relating to the debt 

(6) Petition of another creditor 

(7) Leave to withdraw petition, p 224 

(8) Malicious fiesentatton of a petition 
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PETITION {coni). 

(9) Miscellaneous powers of court as to petition, p 224, et seq. 

(a) Consolidation 

(b) Substitution of another pehlionei 

(c) Death of debloi ' 

(d) Slay of pioceedings 

(e) Partners 

(/) Adjournment of petition 

(g) Power to dismiss petition against some lespondenls only, 
p 225 

(//) Form of creditor's petition 

(i) Affidavits of truth of statements in petition 

(j) Form of notice to oppose petition 

(v) Debtor’s petition and order thereon, p 227 (1) 

Geneially (2) Form of 

(vi) Summary or rules as to petitions p 227 

(а) Generally 

(б) Creditor's petition 

(c) Service 

(d) Hearing of a petition 

(e) Non-appearance of debloi 

if) Non-appcai ance of a editor 

(g) Adjournment of healing 

(vn) Cross references, p 230 

(i) Generally Upon hearing a bankruptcy petition, whether 
presented by a creditor or by the debtor, the court may make 
a receiving order for the protection of the estate (B A , 1883, s 5) 

(n) Petitioning creditors 

Who may petition Speaking generally, any peison who is 
entitled to take proceedings to recover a debt at law or m equity 
may present a petition A company or corporate body may do 
so m the corporate name even against one of its shareholders 
{Lmdley on Companies, 5th Ed , pp '559, 560) , and a liquidator 
may present a petition m the name of the company {In re Bassett, 
Exp Lewis, 1896, 1 Q B 219) 

The following persons may petition Joint ci editors, provided 
all sign ( Bnckland v Newsome, 1808, 1 Taunt 477) , an infant by 
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his next friend (E\ p Brocklebank, 1877, 6 Ch D 358), anexecutoi 
who has obtained probate { Rogers v James, 1816, 2 Marsh, 425) 
a trustee in bankruptcy, having regard to the B A , 1883, s 57 (2) 
{Ex p Harpej , 22 Q B D 85 , an alien, if he can sue for the debt , 
a member of the Stock Exchange who has come in and received 
dividends under an administration by the official assignee (E\ p 
Mendelssohn, 1903, 1 K B 216) 

A petition will not necessarily be dismissed because the petitioner 
is the one and only creditor of the bankrupt (In re Hecqitaid, 1889, 
24 Q B D 71) 

Assignees of debts An assignee who has obtained an absolute 
assignment by writing which is valid under the Judicature Act 
1873, s 25 (6), may also present a petition Such an assignment 
cannot be impeached, although its avowed object is to enable the 
assignee to institute bankruptcy proceedings (Fitzioy v Cave, 
1905, 21 T L R ) (As to what constitutes an assignment, see 
National Provincial Bank v Harle, 1881, 6 Q B 626, Comfort 
v Betts, 1891, 1 Q B 737, and Hughes v Pump House Hotel 
Co , Ltd , 1902, 2KB 190, and cases there cited ) 

Who may not petition It has been held that the following 
persons, etc , cannot present a petition A husband m respect of a 
debt due to his wife as administratrix (E\ p Scaples, 7 Vm 67) , a 
creditor, if the act of bankruptcy on which he relies is one to which 
he has himself been privy (Ex p Payne, 1847, De Gex, 534) (As 
to whether a receiver can petition, see In re Sacker, 1 888, 22 Q B D 
179 , In re Macoun, 1904, 2 KB 700) So a creditor who has been 
party to a deed of assignment for the benefit of creditors generally 
could not found a petition upon that deed as an act of bankruptcy 
(ib ) (See Deed of Assignment ) 

(m) Conditions on which a creditor may petition — 

Provisions of s 6 . A creditor may not present a petition 
unless — 

(fl) Amount of debt The debt owing by the debtor to the 
petitioning creditor, or, if two or more creditors join in the petition 
the aggregate amount of debts owing to the several petitioning 
creditors, amounts to fifty pounds , and 
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(b) Debt to be liquidated The debt is a liquidated sum, payable 
either immediately or at some future time , and 

(c) Date of act of bankruptcy The act of bankruptcy on which 
the petition is grounded has occurred within three months before 
the presentation of the petition , and 

(d) Domicile of debtor The debtor is domiciled m England, or, 
within a year before the date of the presentation of the petition 
has ordinarily resided or had a dwelling house or place of business 
m England (B A , 1883, s 6 (1) ) 

“ Liquidated sum ” It was always held (see Ex p Charles,, 1811, 
14 East 197) that a bankruptcy petition could only be founded on 
a liquidated sum, and this is now expressly enacted Liquidated 
means a sum certain A petition could not, for instance, be 
founded on a mere claim for damages The following have been 
held not to be good petitioner’s debts A sum assessed by a jury 
as damages against a co-respondent, and ordered to be paid to the 
husband instead of mto the registry (Ex p Muirhead, 1876, 2 Ch D 
22) , a debt barred by the statute of limitations (Ex p Tynle, 15 
Ch D 125), or founded on an illegal consideration (Wells v Girling, 
1819, 4 Moo 78) 

“ Payable immediately or at some certain future time ' * Any 
person who has given credit to a trader upon a valuable considera- 
tion for any sum payable at a certain future time, may petition 
whether the time for payment has arrived or not Thus a petition 
maybe founded on a bill not due (In re Barr, Exp Wolfe, 1896, 1 Q B 
616, InreRaatz, 1897, 2 Q B 80), but see In re a Debtor, 1908, 1KB 
344 It must, however, have existed at the time of the act of 
bankruptcy relied on ( Moss v Smith, 1808, 1 Camp 489) 

“ Three months ” In calculating the period of three months, 
the day on which the petition is presented must be excluded (In 
re Hanson, Ex p Forster, 1887, 4 Mor 98) 

" Domiciled in England, etc.” • A debtor who for eighteen 
months prior to a petition had a room m a London hotel, was held 
to "ordinarily reside m England” (Inre Norris, Ex p Reynolds, 1888, 
5 Mor 111) , and a Frenchman who took a flat m London for 
three months was held to have a dwelling house m England (In re 



p] 


BANKRUPTCY AND BILLS OF SALE 


221 


PETITION (cont ), (tndex, p 217) 

Hecquard, 1889, 24 Q B D 71) (As to foreigners, see 
Bankrupt, p 45 Foreigners ) 

# Petition of secured creditor (See Secured Creditor , p 289) 

(iv) Creditor’s petition, and order thereon — 

(1) Affidavit A creditor’s petition must be verified by affidavit 
of the creditor, or of some person on his behalf (B A , 1883, s 7(1)) 

(2) Proof of debt, etc At the hearing the court lequires proof 
of the debt of the petitioning creditor, of the service of the petition, 
and of the act of bankruptcy, or, if more than one act of bankruptcy 
is alleged m the petition, of some one of the alleged acts of bank- 
ruptcy, and, if satisfied with the proof, may make a receiving order 
in pursuance of the petition (ib s s (2) ) 

" Proof and consideration for debt ” The petitioning creditor 
must be prepared to show that the debt existed at the date and 
during the hearing of the petition, and down to the date of the 
receiving order For this purpose he may call the debtor himself 
as a witness, and may insist on the production of the debtor s books 
The debtor may try to avoid a receiving order by tendering his 
debt at the eleventh hour, after the date of the petition While 
the creditor would be justified in refusing payment, it is possible 
that the court would refuse to make a receiving order if the debtor 
tendered debt and costs, the petition may be dismissed if the debtor 
shows that he can pay his debts 

The Court of Bankruptcy has power to enquire into the considera- 
tion for every debt upon which a petition is founded, and this 
although it may be a judgment debt In Ex p Lennox, 1885, 16 
Q B D 315, at p 323, Lord Esher said " Although by consenting 
to a judgment the debtor is estopped everywhere else from saying 
that there is no debt due — although the judgment is binding on 
him by reason of his consent, and of its being the judgment of the 
court — yet no such estoppel is effectual as against the Court of 
Bankruptcy The court has a nght to inquire into the debt ” 
It follows — to take an extreme case — that a County Court judge 
exercising his bankruptcy jurisdiction could say that a judgment 
debt founded upon a decision of the House of Lords is not good 
subject matter for a petition So, if a judgment obtained by 
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compromise appears to be unfau and umeasonable, the debt may not 
be treated as a good petitionei’s debt {In ie Hawkins, Ex p Tioup, 
1895, 1 Q B 404) In piactice, howevei, the validity of a judgment 
debt will only be enquired into wheie theie is some suggestion oi 
fiaud oi coUusion {In ie Flatau, Ex p Scotch Wlnskey Distillejs Co , 
1888, 22 Q B D 83 , and see Beauchamp v Beauchamp, 1904, 
1KB 572) A good illustration is affoided by a case in which 
the court held that a judgment debt obtained by a moneylender 
was haish and unconscionable {In ie a Debtoi, 1903, 1 K B 705) 

(3) Power to dismiss petition If the court is not satisfied with 
the pi oof of the petitioning ci editor’s debt, or of the act of bank- 
ruptcy, or of the service of the petition, or is satisfied by the debtor 
that he is able to pay his debts, oi that foi other sufficient cause 
no order ought to be made, the couit may dismiss the petition 

(■ 7 ( 8 )) 

" Sufficient cause ” foi dismissing a petition While it is sufficient 
cause foi dismissing a petition that an adjudication uould destioj, 
the only asset {In ie Otway, 1895, 1 Q B 812), the fact that the 
oidei will have this effect does not pi event the couit making it 
{In ie Leonaid, 1896, 1 Q B 473) The fact that theie is only one 
creditor and no assets is not sufficient cause {In ie Hecquaid, 1889, 
24 Q B D 71) But wheie it is impossible that theie can be any 
assets {InieBetts, 1897, 1 Q B 50), the couit will dismiss the petition 
Wheie the debtor has executed a deed of assignment for the benefit 
of his cieditois, the fact that he has done so is no giound foi dismiss- 
ing the petition of a dissentient creditor {Ex p Oiam, In ie Watson 
1885, 15 Q B D 399) The couit, howevei, seems to requue 
bona fides on the pait of the petitioning cieditoi So, where a 
petitioning cieditoi had endeavouied to obtain a seciet advantage 
over the othei creditors with a thieat, if the debtoi did not concede 
it, to piesent a petition, there was held to be sufficient cause foi 
refusing a receiving older {In re Goldbeig, 1905, 21 T L R 139) 

Wheie petition piesented foi ultenoi motive Where a petition 
is presented foi the sole puigose of extorting money, it may be 
dismissed {In t e Atkinson, 1892,9 Moi 193 , InieOtway, 1895,1 Q B 
812) In the absence of fraud, however, the meie fact that a 
creditoi has an ulterior motive, howevei lepiehensible, is no giound 
for dismissing a petition So where a man desued to make his 
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partner a bankrupt with a view to ending the partnership, this 
was held to be no ground for dismissing a petition (King v 
Henderson, 1898, A C 720) A creditor whose debt is insufficient, 
? e , less than £50, may even buy in another debt in order to be able 
to present a petition (In re Baker, 1887, 5 Mor 5, as to extortion, see 
In re Bebro, 1900, 2 Q B 316 , In re Larard, Ex p Yeomans, 
1896, 3 Mans 317) 

(4) Stay of petition When the act of bankruptcy relied on is 
non-compliance with a bankruptcy notice to pay, secure, or 
compound for a judgment debt, the court may stay or dismiss 
the petition on the ground that an appeal is pending from the 
judgment (s 7 (4) ) 

Stay of petition under s s (4) It is obvious that where a petition 
is founded on a judgment debt, the reversal of the judgment would 
involve the debt being set aside No security is required from the 
debtor , but the court has an absolute discretion as to granting 
the stay In a bond fide case the petition will be stayed generally, 
the creditor having liberty to apply if the debtor's appeal fails 
(Ex p Heyworth, In re Rhodes , 1884, 14 Q B D 49) 

(5) Trial of question relating to the debt Where the debtor 
appears and denies that he is indebted to the petitioner, or that 
he is indebted to such an amount as would justify a petition against 
him, the court, on such security (if any) being given as the court 
may require for payment to the petitioner of any debt which may 
be established against him m due course of law, and of the costs 
of establishing the debt, may instead of dismissing the petition 
stay all proceedings on the petition for such time as may be required 
for trial of the question relating to the debt (s 7 (5) ) 

Slay wider s s (5) Where the debtor alleges that the debt of 
the petitioning creditor is not valid, and wishes to have the question 
tried, he must in general give security That security will generally 
be limited to the amount of the debt, but may be for a very much 
greater amount (Ex p Evans , 1884, 50 L T 158) 

(6) Petition of another creditor Where proceedings are stayed, 
the court may, if by reason of the delay caused by the stay of 
proceedings, or for any other cause it thinks just, make a receiving 
order on the petition of some other creditor, and shall thereupon 
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dismiss, on such terms as it thinks just, the petition m which 
proceedings have been stayed as aforesaid (s 7 (6) ) 

(7) Leave to withdraw petition A creditor’s petition shall not, 
after presentment, be withdrawn without the leave of the court* 
(B A , 1883, s 7 (7) ) 

(8) Malicious presentation of a petition It would seem that an 
action may be brought for the malicious presentation of a bankruptcy 
petition This subject is hardly withm the scope of the present 
work The reader should consult Williams, pp 249-51 for the 
cases on the subject 

(9) Miscellaneous powers of court as to petitions * — 

(a) Consolidation Where two or more petitions are presented 
against the same debtor or against joint debtors, the court may 
consolidate the proceedings, or any of them, on such terms as the 
court thinks fit (s 106) 

(b) Substitution of another pehiionct Where a petitioner does 
not proceed with due diligence on his petition, the court may 
substitute as petitioner any other creditor to whom the debtor 
may be indebted in the required amount, i e , £50 (s 107) 

If a petition has been dismissed, and more than three months 
have elapsed since the act of bankruptcy, no order can be made 
under section 7 [In ie Maugham, 1888,21 Q B D 21) All notices, 
services, etc , must be repeated if the petitioning creditor is changed 
{In re Bristow, 1868, L R 3 Ch 247) 

(c) Death of debtor If a debtor by or against whom a banki uptcy 
petition has been presented dies, the proceedings in the matter 
shall, unless the court otherwise orders, be continued as if he were 
alive (s 108) (See, as to this section, Inie Walkei, 1886,3 Mor 69 , 
In re Hardy, Hardy v Farmer, 1896, 1 Ch 904) 

{d) Stay of proceedings The court may at any time, ior sufficient 
reason, make an ordei staying the proceedings under a petition, 
either altogether or for a limited time, on such terms and subject to 
such conditions as may be just (s 109) 

(«) Partners (As for partners, see Partners and Joint Debtors) 

(/) Adjournment of petition Under the general powers of ad- 
journment given by the B A , 1883, s 105 (2), the court may 
order an adjournment of a petition on such terms as it thinks fit 
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But it is not ground for adjournment that the debtor has made an 
assignment for the benefit of his creditors, and that it is desirable 
to see whether the arrangement will work well (Ex p Oram , In 
re Watson, 1885, 15 Q B D 399) 

(g) Power to dismiss petition against some lespondcnts only 
Where there are more respondents than one to a petition, the court 
may dismiss the petition as to one or more of them, without 
prejudice to the effect of the petition as against the other or others 
of them (B A , 1883, s 111) 

(h) Foim of a editors petition (No 10 ) 

T, CD, of [or we, CD, of and IS F , of 

] hereby petition the Court that a receiving order may be 
made m respect of the estate of [nisei t name of debtor ] of [insert present address 
and description of debtoi ] and lately carrying on business at for residing at] 
[nisei l addiess 01 addi esses at which the debtoi has lately resided or coined on 
business] and say — 

1 That the said A B has for the greater part of six months next preceding 
the presentation of this petition resided [or carried on business] at 

within the district of this Court [or, as the case may be, following the terms of 
section 95] 

2 That the said A B is justly and truly indebted to me [or us] in the 

aggregate in the sum of £ [set out amount of debt or debts, and 

the consideiation ] 

3 That I [or we] do not, nor does any person on my [or our] behalf hold 
any security on the said debtor’s estate, or on any part thereof, for the 
payment of the said sum 

Or, 

That I hold security for the payment of [oi part of] the said sum [but that 
1 will give up such security for the benefit of the creditors of A B in the 
event of his being adjudged bankrupt [or and I estimate the value of such 
security at the sum of £ ] 

Or, 

That I , CD, one of your petitioners, hold security for the payment 
of, etc 

That I, E F , another of your petitioners, hold security for the payment 
of, etc 

4 That A B within three months before the date of the presentation of 
this petition has committed the following act [or acts] of bankruptcy, namely 
[1 here set out the iiatuie and date 01 dates of the act or acts of bankiuptcy relied 
on] 

Dated this day of 188 

(Signed) C D 
EF 

[Signed by the petitioner m 
my presence] 

Signature of witness 

Addiess 

Desci iption 

Note — The address at which the debtor was residing or carrying on 
business when the petitioning creditor’s debt was incurred should in all cases 
appear in the petition 

lG— (1434) 



226 


BWKRUPTCY AND BUIS 01' 


IP 


PETITION (cp>i/), (index p 217) 

Noit —If there he more thin one petitioner ind thc\ do not sign together 
the signature of each must he separateh attested, eg “ Signed In the 
petitioner 77 F m mv presence" If the petition lie signed In a firm the 
partner signing should add also his own signature eg “ IS <r- Co In J S , 
a partner m the said firm ” If the debtor a sides it am plici other than the 
place a\herc he carries on husiness both addresses should be inserted 

Jhdot SCIth nt 

Tlus petition basing been pointed to the Court on the 
dav of iSS it is ordered tint this petition slnll be heard 

at on the da\ of . at 

o’clock in the noon 

And sou the said I B arc to take notice that if ion inttnd to dispute the 
truth of am of the statements contained m the petition sou must tile with 
the registrar of this Court a notice showing tin grounds upon which ion 
intend to dispute the same and send In post a cops of the nntue to the 
petitioner [three] data Ik lore the date fixed for the hearing 

(t) Affidant of iiuth of staU mints m petition (So 12 ) 

(inlt ) 

I the petitioner named m the petition hereunto annexed, mini oath [i/ 
the petitions) dcclaic or affirm, alhr the font' accoi dtm,h] and sia — 

i That the scxcral statements m the said petition are within im own 
knowledge true 

Sworn at, etc 

CD 

Noth — If the pctitioun cannot deport that th tiutt of all tie s mui state- 
ments m the petition is a ithm Ins oa 11 kima I, di,i , hi must n t foith tl t si ih t , i ts 
the tinih of which In can depose to and fill a fin tin affdajit by son < pn\ <n 
or prisons who can dipose to tin linth of the nmainint; statnuivts 

Affidavit of ti nth of sialemmts m joint pit it ion (A o 13 ) 

(I>th ) 

We, CD 12 I , C It etc the petitioners mined m the petition hereunto 
annexed, scvcrallj make oath and s,ia — 

And first I the said C D for m\ self sa\ — 

1 That 1 B is justly and tnih indebted to me in the sum of 
pounds, as stated in the said before -mentioned petition 

2 That the said J It committed the act [ui acts] of bankrupted stated to 
ha\c been committed bj him in the said before-mentioned petition 

3 That A B lias for the greater part of the past si\ months resided (or 
carried on business) at 

And I the said C r for nr\ self sn\ — 

4 That J B is justh .and trul> indebted to me m the sum of 
pounds as stated in the said before-mentioned petition 

And I the said G II for myself sa) — 

5 That A B is, etc 

CD 

i:r 

GH 

Sworn b) the deponents CD , II F , 
and G H , c 


See noli, to last romt 
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(k) Notice by debtor of intention to oppose petition (No 17 ) 

{Title ) 

In the matter of a bankruptcy petition presented against me on the 
» day of 18 by C D of 

[01 and E F of G H of etc ] 

I, the above A B , do hereby give you notice that I intend to oppose the 
making of a receiving order as prayed, and that I intend to dispute the 
petitioning creditor’s debt [ or the act of bankruptcy, or as the case may be] 
Dated this day of 188 

To C D , of , and to , A B and to 

the registrar of the said Court 

(v) Debtor’s petition and order thereon — 

(l) Generally A debtor’s petition shall allege that the debtoi 
is unable to pay his debts, and the presentation thereof shall be 
deemed an act of bankruptcy without the previous filing by the 
debtor of any declaiation of inability to pay his debts, and the court 
must thereupon make a receiving order (B A , 1883, s 8) 

Withdrawal A debtor’s petition cannot, after presentment, 
be withdrawn without the leave of the court (B A 1883, s 8) 

The presentation of a petition by a debtoi is an act of bankruptcy 
(s 4 (1) (f) ) 

(2) Fotm of debtor's petition (No 4 ) 

I, [insert name, address, and description of debtor ] lately residing at 

[and carrying on business at [m set t the othci add) ess 
oi add) esses at winch unsatisfied debts or liabilities may have been inclined] 
having for the greater part of the past six months resided at 
[and carried on business at ] within the district of the 

Court [oj, as the case may be, following the terms of section 95] and being unable 
to pa> mv debts, hereby petition the Court tliat a receiving order be made m 
respect of my estate [and that I may bo adjudged bankrupt] 

Dated the day of 188 

(Signature) 

Signed by the debtor m my presence 
Signature of witness 
Add) css 
Dcscnption 

Tiled the day of 188 

Note — Where the debtor resides at a place other than lus place of business, 
both addresses should be inserted 

(vi) Summary or rules as to petitions — 

(a) Generally Rs 143-169 make elaborate provision for 
bankruptcy petitions Rs 143-147, which relate to petitions 
generally, may be thus epitomised A bankrupt's petition shall 
be m Form No 4 m the appendix to the Bankiuptcy Rules, while 
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a creditor’* petition is to be in Korin No 1ft Hie document maj 
be written or printed but must not be nlkied or interlined without 
the lease of the rceistr.ii It must be attested m England In a 
solicitor justice of the peace official Keener, w registtai of thC 
court (or it max be signed b) the petitioners dulx constituted 
attomex Lx p 11 tillacc 1884 14 O H D 22) Out of England it 
must be attested In a judge inagMiak oi notai \ public In gi niial, 
the petition must gne the business address of the elebtoi, and if 
he has riccntlx changed his aeldie*ss as “laklx of” et« If 
presented m the ( ountx Court it must in general be jne-ented 
m the Countx Court where the debtor e.uins on business I he 
petitioning creditor must deposit (5 ami such blither sum as max 
be nccessarx to coxer the fees and < \jh iis< s <»f tin f»lhcial nmxer 
He max hoxxexcr get back all or some part ol the (5 if tin assits 
are sufficient (see R 147 (2) ) 'I he j>etitioii should gne the date; 
of the act of bankruptcy (In n Dimlnll 1894, 2 () I> 2.11) 

(b) Creditor’s Petition* Rs 148 156\ make spinal prox mon 
for creditors petition*? The petituming ctcditoi max* liaxe to gne 
secuntx for costs to the debtor, as where, foi instance, he is i evident 
abroad The petition must be xcrihed In afiidaxit, made either bj 
the creditor himself or if he does not know the f.u ts In anj jKr=on 
who does The registrar must mxcstigatc the statements in the 
petition before cojues of it are sealed for serxice If some of the 
statements cannot bo xenfied In affidaxit, x» itnesses max be * 
summoned to prox e the same 

(c) Service ith regard to service a sealed topx of the pt tition 
must be personally serxed upon the debtor In an officer of the 
court or bx the creditor or some one cmjilox'ed In him If pcisonal 
serxice cannot be effected an order for substituted scixicc max 
be obtained , and xxhere the debtor petitioned against is not m 
England the court makes an order as to how' the serxici shall be 
effected The person «erx’mg need not be m the permanent emploj 
of the creditor or his solicitor, proxided he is dulx authorised to 
effect the seroce (In re Blackman, Iixp Iiranfill, 1892 9 Mor 157) 
Publication of a notice in the (tazclle and the Tunis has been held 
sufficient (ic Colhnson, 1887, 4 Moi 161) Wheie a dcbtoi 
petitioned against is not in England, the court may order semcc 
to be made xx’ithin such time and in such form and manner as it 
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thinks fit (R 156) Note, however, that the debtor must be 
amenable to English bankruptcy law So, service of a bank- 
ruptcy notice cannot be ordered on a foreigner resident out of the 
jurisdiction (In ie Pern son, 1892, 2 Q B 263) 

If the debtor dies before service, the petition may, by ordei of 
court, be served on his personal representative (R 156a) 

(d) Hearing of Petition (Rs 157-169) A receiving order will 
be made forthwith on a debtor’s petition , but a creditor’s petition 
will not be heard until the expiration of eight days after service, 
subject to an exception m the case where a debtor has filed a 
declaration of inability to pay his debts, or is about to abscond 
(R 157 (2) ) 

The registrar appoints the time and place of hearing, notice bemg 
served on all the respondents if there are more than one A debtor 
who disputes the petition should file a notice with the registrar, 
specifying the statements which he desires to deny or dispute 
(R 160) , but the want of such a notice will not prevent the debtor 
disputing the statements in the petition at the hearing, subject 
piobably, to his having to pay the costs occasioned by his neglect 
(Ex p Dale, 1876, 3 Ch D 322) 

(e) Non-appearance of debtor If the debtor does not appear, 
the court may make a receiving order on such proof of the state- 
ments in the petition as appears to be sufficient (R 161) A mere 
affidavit verifying the petition is not sufficient 

(/) Non-appearance of creditor Unless his attendance is 
dispensed with (by leave of the court under R 164), the petitioning 
creditor must appear and submit to cross-examination if required 
by the debtor (In ie Pmiett, 1895, 2 Mans 403) If the creditor 
neglects to appear, he cannot present a petition founded on the 
same act of bankruptcy without the leave of the court (R 163) 

(g) Adjournment of hearing If the debtor appears, and there 
is a dispute as to the contents of the petition, and it is desired to 
adduce further evidence on either side, the court may adjourn 
the hearing (R 162) Subject to this, after the expiration of one 
month from the day appointed for the first hearing of a petition, 
no further adjournment shall be allowed merely by consent of the 
parties, except for some other sufficient reason stated in the order 
of the court (R 169) It was held in In ic Farleigh (1905, 21 T L 
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R 198) that the iegislt.it was wrong m teftising an .uliotimtnenl 
w r hcic the dcbloi made an oflei whuh the petitioning ncditoi's 
sohciloi was unable lo accept without communicating with his 

9 

pimcipals 

(\n) C uosb Rill KIM is As to dehtoi's p 'tit toil b\ in ill sec 
Paitmi s and Joint lh Idol s, p 21 5, and as to petition against a 
pnilnciship lum, see, ib . p 210 

PETITIONER, (bee Petition ) 

PIECEWORK 

Wages due to a labomei foi piece wnik au* piefeu ntial debts 
(see Pit only of lit bis p 232) 

PLEDGE 

An oidmaiy pledge of peisonal chattels is not a lull of sale (see 
Pills of Sah , p 54) 

PLEDGED PROPERTY (bee Mortgaged Property ) 

POLICY OF INSURANCE. 

A policy of insurance is a those m action (Lx f> lbln fsor, 1878 
8 Ch D 519) A dchtoi cannot be compelled to submit to medical 
examination m oidei to enable tin tuistc e to msuie his life (/>’ / \ 
1)1 oik, 1888 13 A ( 570) 

POSSESSION 

As to the meaning of the leim •* possession " as used in the 
lcputed owneislup clause, see lit failed On>inishif>. p 271 
POST (Sec Notice.) 

POWER OF ATTORNEY. 

A bill of sale may be executed undei a powei ol at tome} (see 
Bills of Sale, p 52) A powei of attoi ne\ man itself in eeitam 
cases, be a bill of sale (sec ih , p 54) 

PREFERENCE, (bee Fraudulent Preference ) 

PREFERENTIAL DEBTS (See Priority of Debts ) 

PRESSURE 

The fact that a debtoi makes a payment undei piessiue le, 
m pnisuancc of a picccdcnt eonti.net, or in appiehension of legal 
piocccdmgs, may have effect lo piovenl the paj ment being heated 
as a fraudulent ptcfeicnce (see Piandnh nl Pit feu net, p 176) 
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PRIORITY OF DEBTS. 

(a) Generally 

(b) Pieferenltal payments m Bankruptcy Act, 1888, ( 1 ) Rates 
and taxes , ( 11 ) Salaries of clerks, etc , (in) Wages of 

* workmen, etc 

(c) Claims under Workmen's Compensation Act, p 233 

(d) Tune of paying preferred debts 

(e) Debts of officer of friendly society 

(/) Preferential claim of apprentice or articled clerk, p 234 

(g) Deferred debts Money lent by wife to husband 

(h) Joint and separate estate of partners (see Partners and Joint 

Debtors) 

(») Under administration order 

(<?) Generally Subject to the provisions of the Bankruptcy 
Act, 1883, and certain amending Acts, all debts proved in bankruptcy 
are paid pan passu (B A , 1883, s 40 (4) ) If there is any surplus 
after payment of debts, that surplus is applied in payment of 
interest from the date of the receiving order at the rate of £4 per 
cent on all debts proved in the bankruptcy (ib , s s (5) ) The 
final surplus goes to the bankrupt 
To the rule that each creditor is entitled to equal treatment 
there are certain exceptions, framed either m the interest of the 
state or of the individual Thus, the inland revenue and local 
authorities are given pieference m respect of taxes , workmen and 
clerks are given an advantage over other creditors in respect of 
wages eained , while the debtor’s landlord is entitled to a certain 
degree of preference in respect of arrears of rent As to the entry 
of pieferential debts m the statement of affairs, see Statement of 
Affairs, p 304 

(6) Preferential payments m Bankruptcy Act, 1888 By ss 
1 & 2 of this Act certain debts must be paid m priority to others 
These preferential debts are set out below in italics, and explanatory 
notes are added m ordinary type 
(l) Rates and taxes All parochial or other local rates due from 
the bankrupt at the date of the receiving order, and having become 
due and payable within twelve months next before that time, and all 
assessed taxes, land tax, property or income tax assessed on the 
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bankt u pi up to the fifth day of A finl next befoic the datt of the receiving 

order and not cxcuding in the whoh one war's asscssimnt 

It has been held that the comt will not go behind an assessment 
to income tax in oulev to iktcimme what amount is provable 
{In ic Cabal, 1899, 2 Q B 145) 

(u) Salat ns of chrks «A All nagts or salar v of any chrh or 
servant in aspect of savins umbra! to tin bankrupt dining four 
months bifoic the date of tin heaving oulei 

Undci the oldei Bankiuptcy Act, it was held that in order to 
make a man the tleik oi servant of the bankiupt, thine must he 
something more than occasional employment lhus, a music 
mastci and a dull seigcant giving lessons by the houi at a school were 
not clciks, seivants, or labouicts (/it p H alka lit re Ihath, L K 
15 Eq 412) So a public singer (/i\ p Hat coin l, 1858, 31 L T 0 b 
188), and an accountant occasional!! cmplov ed {lix p liulh ; 1857,28 
LlOS 375) weic held not to be seivants But a commercial 
travcllci paid by annual salary {Ex p A hal, 1829, Mont and l/'.J 
194), and the mate of a vessel {Lx p Ilomborg 1S42, 2M 1) \ 
D 642) were held to be scivants Although it was decided in 
E\ p Simmons (185S, 30 L TOS 311), that a cleik or smant 
must be paid by salary and not bv commission, yet it was held m 
Ex p Goodwin, 1906, 22 1 L R 664, m which Simmons' case was 
not referred to, that commission payable to a commeiual traveller 
is part of his salaiy, and must be paid in pnoutv to the oidmary 
debts 

(m) II ages of woi knit n, lL All uagt s of any labouur oi 
woikman not exceeding £25, wlutha payable foi Unit o> jot ph rework, 
in respect of services raidtied to tin bankrupt dining In o months 
before the date of the receiving order , provided that win re any labouur 
in husbandry has enfaed into a contract for tin, paynnnt of a portion 
of Ins wages w a lump sum at tin, end of tin viat of hiring , In shall 
have priority in respect of tin, whole of such sum, or a part tlureof , 
as the court may decide to be due under the contract, proporhoruiti 
to the time of service up to the date of the receiving order. 

In Ex p Allsop, In re Disney, 1875, 32 L T 433,Bacon,C J ,said 
that a nnnei cmployci to get nonstonc foi which he was paid by the 
ton, was a “ labouici or vvoikinan,” although lie employed and paid 
men under him Again, a foi email employed by the banki upt. who 
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PRIORITY OF DEBTS ( cont ), [index, p 231) 
made bncks at so much a thousand, and was liable to be discharged 
at a week’s notice, was held to be a workman (In re Field, 1887, 4 Mor 
63) Whether insolvency results m an actual adjudication or not, the 
•bankrupt must pay attention to these pnonties, for no composition 
or scheme can be approved by the court which does not provide 
for the payment in priority to other debts of all debts dir ected 
to be so paid in the distribution of the property of a b ank rupt 
(B A , 1890, s 3 (18) ) 

The debts referred to above rank equally between themselves, 
and must be paid in full, unless the property of the bankrupt is 
insufficient to meet them, in which case they abate m equal 
proportions between themselves (Pref Payments m Bankruptcy 
Act, 1888, s 1 (2) ) 

(c) Claims under the Workmen ’s Compensation Act It is provided 
by the Workmen’s Compensation Act, 1906, s 5 (3), that in the 
distribution of the property of a bankrupt there shall be paid m 
pnonty to all other debts (except those mentioned ms 1 (1) of 
the Preferential Payments in Bankruptcy Act, 1888) the amount 
not exceeding in any individual case one hundred pounds, due in 
respect of any compensation under the Act, the liability wherefor 
accrued before the date of the receiving order Where the 
compensation is a weekly payment, the amount due m respect 
thereof must, for the purposes of this provision, be taken to be 
the amount of the lump sum for which the weekly payment could, 
if redeemable, be redeemed if the employer made an application 
for that purpose in accordance with the provisions of the Act 

(d) Time of paying preferred debts Subject to the retention 
of such sums as may be necessary for the costs of administration 
or otherwise, the debts above mentioned must be discharged 
forthwith, so far as the property of the debtor is sufficient to meet 
them (Pref Payments m Bankruptcy Act, 1888, s 1 (3) ) 

(e) Debts of officer of friendly society or savings bank By the 
Friendly Societies Act, 1896, s 35, the trustees of a friendly society 
have, on the bankruptcy or liquidation by arrangement (sic) of 
the affairs of an officer of the society having propeity or money of 
the society, a nght to receive such property or money in preference 
to other debts and claims against the estate In such a case it 



234 


imhKri’Tn ami Bin*. f>i ‘■am 


IP 


PRIORITY OF DEBTS \irml) (twU\ p 2.31) 
apjicar*. that the* debt dm to oi projv*i t\ i burned In the society 
will ha\c pnontj o\cr all olhci d<bts oi (hum-, (cun thorn'll the 
monej or proj>crt\ cannot be a'tu.tllj traced ( hi n Miller 1893 
IQ B 327 10 Moi 183), except po^ibh the funeral f\]xnw- < tr » 
referred to in - 125 (7) (m e p 113 mitt ) 

B\ 14 of the Saung- Bank \et, 1801 pnorilj is gnen to debts 
due from the officers of th< "OcioU and In s 13 of the Savings 
Bank Act 1S9I it i' pnnidul that nothing in s 40 of tin B \ 
1883, shall aflect tin*. priont\ 

(]) Preferential claim of apprentice or articled clerk . \\ here am 
person is apprenticed nr is an articled rlerl to the bankrupt, the 
adjudication shall, if either th< ban! nipt oi apjmnticc or tlcik 
gnes notice in writing to the t luster to that (fuM, In a compile 
dischargi of the indenture of aj>jnuitKc4iip oi artichs of agree- 
ment and if an) mom \ lias been j).ud b) the apprentice oi rleik to 
the banfrujit as a fee the tnistec ma\ pa\ such sum .is In (stibju l 
to an apjical to the » ourt) thinks reasonable out of the bankiupl s 
properU to or for the u-f of the apprentice or rleik regard being 
had to the amount paid by him, and to tin time during winch he 
sened with the hankrujjt and to the other cncuin-tan<< s of the 
case (BA 1883, s 41 (I ) ) 

A trustee maj instead of acting undci the pn. riding pimisinns 
of the section transfer the indenture of apprenticeship oi ai tides 
of agreement to some other person (ib s s (2| ) 

tg) Deferred debts— money lent by wife to husband \Mieie 
money is lent to a man In his wife for the purjxi-es of his business, 
she is not treated as an ordinary creditor It Js prmirled by the 
Married Women’s Projart) Act, 1882, s 3, that whcie a wife's 
money is lent or entrusted to her husband for the jnirj)o-.e of an> 
trade or business earned on by him or otherwise, it will be treated 
as assets of his estate in the case of Ins bankuiptcj The wife 
however, has a nght to claim a dividend when the claims of all 
Hie other creditors for \aluable consideration base been satisfied 
For if she has lent money to her husband for pm ale purposes 
(as in In re Clark, Ex p Sclntlre, 1898, 2 Q B 330), or lias paid money 
as surety (as in lit te Cionmire, 1901, 1 K B 480), she may prove 
as an ordinary creditor And it docs not appear that the onus 
of showing that the money was not made for the jnirjwses of the 
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business is upon the wife Thus, in In re Cronmtte (1901, 1 K B. 
480), the wife lent a sum of money to her husband, and she claimed 
to prove against his estate for that sum She did not in her affi- 
davit say that the loan was made for the purpose of the husband’s 
business, and the trustee of the estate adduced no evidence that 
it was made for that purpose, and he did not cross-examine the 
wife It was held that the pi oof ought to be admitted 

(h) Joint and separate estate of partners (see Patinas and Joint 
Debtors) 

(i) Under administration order As to pnonty of payments under 
an administration ordei made by a county couit judge undei s 122 
of the Act of 1883, see Adimmsiiation Otdets, p 28 

PRIVILEGE (See Discovery of Debtor’s Properly and Documents, 
p 143) 

PROCEDURE (and see Courts) 

(a) Generally S 105 of the Act of 1883 makes the following 
geneial rules as to procedure — 

(1) Costs Costs are generally in the discretion of the court , 
but where any issue is tned by a jury, the costs follow the event, 
unless, upon application made at the trial, for good cause shown, 
the judge before whom such issue is tned otherwise orders (s 105 
( 1 )) 

(2) Adjournments * The court may at any time adjourn any 
proceedings before it upon such terms, if any, as it may think fit 
to lmjiose 

(3) Amendments The court may at any time amend any 
written process or proceeding under this Act upon such terms, 
if any, as it may think fit to impose 

(4) Extension of time Where the time for doing any act or 
thing is limited, the court may extend the time, either before or 
after the expiration thereof, upon such terms, if any, as the court 
may think fit to impose 

(5) Evidence Subject to general rules, the court may m any 
matter take the whole or any part of the evidence either viva vocc, 
or by interrogatories, or upon affidavit, or by commission abroad 

(6) Public examination of joint debtors For the puipose of 
approving a composition or scheme by joint debtors, the court 
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may if it thinks fit, and on the report of the official receiver that 
it is expedient so to do, dispense with the public examination of 
one of such joint debtors if he is unavoidably prc\entcd from 
attending the examination by illness or absence abroad 
(6) Procedure in Particular C \sls C onsohdahon of fictitious 
(see PeltUon p 224) , Continuance of proceedings on death of debtor 
(see Death, p 103), Motions (see Motions, p 202), Petition 
against one partner (see Pat liters and Joint Debtors, p 214), Stay 
of proceedings (see Stay of Proceedings p 307) , Tiansfei of 
Proceedings (see Courts, p 100) 

PROFESSIONAL MAN. 

As to how' far the earnings of a professional man can be appro- 
priated to or for the use of his creditors, see Realisation of Properly, 
p 261. 

PROMISSORY NOTE. (See Bill of Exchange ) 

PROOF OF DEBTS (and see Debts Provable in Bankruptcy) 

(a) Proof m oi dinary cases General form of proof Necessity 
for proof Proof by partners Joint and sepat ate debts 
{b) Proof on behalf of workmen Form of proof of debt of 
workman, p 239 

(c) Proof by secured creditor (see Secured Creditor) 

(d) Proof in respect of distinct contracts 

(e) Periodical payments, p 240 

(/) Proof for interest ( 1 ) Where mlciest is not piovided for , 
(u) Where interest is provided for, (m) Interest after 
recetvtng order. 

(g) Debt payable at a future lime 

{h) Admission or rejection of proofs, p 241 

(a) Proof in ordinaiy cases : A creditor must prove his debt 
as soon as may be after the making of the receiving order It 
must be verified by affidavit, and may be delivered or sent to the 
official receiver, or to the trustee if a trustee has been appointed 
The affidavit, which may be made either by the creditor himself, 
or by some person authorised by the creditor, must contain or 
refer to a statement of account, must specify vouchers, and state 



237 


P] BANKRUPTCY AND BILLS OF SALE 

PROOF OF DEBTS {emit ), {index, p 236) 

whether or no the creditor is a secured creditor The creditor 
must deduct ah trade discounts, but he need not deduct discounts 
not exceeding 5 per cent agreed to be allowed for cash The 
creditor bears the cost of proving his debt, unless the court 
otherwise orders (B A , 1883, Sched II 1-8) An affidavit of 
proof of a debt may be sworn before an assistant official receiver, 
or any clerk of an official receiver authorised by the court or the 
Board of Trade (B R 219a) Any proof made in compliance with 
this rule has the same effect as if separate proofs had been made 
by each of the workmen and others, but must be stamped with 
one stamp as an ordinary proof (B R 220) (See Admission or 
rejection of proofs, pai (/*) infra ) 

Necessity for proof Where a petition is heard, the court will 
require proof of the debt upon which it is founded (B A , 1883, 
s 7 (2) , and see Petition ) , and before a creditor can vote at the 
creditors’ meeting, he must have proved a provable debt (see 
Meetings of Creditors , p 197) 

As to the liability of a debtor who knowingly allows a false debt 
to be proved, see Fraudulent Debtors, p 170 


General form of proof of debt (No. 72 ) 


( Title ) 

No (a) of 18 

Re (a) 

I, (b) 

of in the county of • make 

oath and say — 

(c) That I am in the employ of the under-mentioned creditor, and that I am 

duly authorised by to make this 

affidavit, and that it is within my own knowledge that the debt hereinafter 
deponed to was incurred, and for the consideration stated, and that such debt, 
to the best of my knowledge and behef, still remains unpaid and unsatisfied 

(d) That I am duly authorised, under the seal of the company hereinafter 
named, to make the proof of debt on its behalf 

i That the said w , at the date of the 

receiving order, viz, the day of j 8 

and still justly and truly indebted to («) 

m the sum of pounds shillings 

and pence for (/) 

as shown by the account indorsed hereon, or by the following account, viz — 

for which sum or any part thereof I say that I have not nor hath (g) 
or any person by ( h ) 
order to my knowledge or belief for (/») 


use had 
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or received any manner of satisfaction or security whatsoever, save an 
except the following (t) 

Admitted to vote for 

the day , 

of 18 

Official Receiver 
or Trustee 

Admitted to rank for 
dividend for 

£ Sworn at (g) Deponent’s 

this day m the county of signature 

Official Receiver this dav of 18 
or Trustee Before me (g) 

The proof cannot be admitted for voting at the first meeting unless it is 
properly completed and lodged with the Official Receiver before the time 
named in the notice convening such meeting 

(a) Hete inset t the mnnbei of mattei, and the name of dcbtoi , as given on the 
notice of meeting 

You should attend carefully to these directions 

(b) Ftil in full name, addtess, and occupation of deponent 
If Proof made by creditor stuke out clauses (c) and (d) 

If made by clcth strike out (d) 

If by agent of company sit ike out [c) (e) Inset t me and to C D and E F , 

my co-partneis m trade, if any, or, if by clctk, inset t name, addtess, and 
description ofptmcipal 

Note this 

{/) State consideration [as — Goods sold and dchvcicd by me [and my said 
paitnei] to him [or them ] at his [ot then ] icqucst between the dates of, [or as the 
case may be] 

[Sec back ) 

(g) My said pattneis ot any of them or the above-named citdiloi (as the case 
may be) 

(h) My ot out or then ot his (as the case may be) 

(t) [ Hete stale the pailtculats of all secuiitics held, and whetc the scan i ties 
are on the ptopetly of the debtot , assess the value of the same, and if any bills ot 
other negotiable securities be held, specify them in the schedule ] 

A 

Particulars of Account referred to on othei side 
(Credit should be given for contra accounts) 

If space not sufficient, let the particulars be annexed , but where the parti- 
culars are on a separate sheet of paper, the same must be marked by the 
person before whom the affidavit is sworn 

The vouchers [if any) by which the account can be substantiated should be set 
out here 

Proof by partitas As to light of proof where paitners carry 
on distinct trades, see Partners and Joint Debtors, p 215 
Joint and sepaiate debts As to the right of proof of joint and 
separate debts of a firm, see Partners and Joint Debtors, p 215 
(b) Proof on behalf of workmen Where there are numerous 
claims for wages by workmen and others employed by the debtor, 
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it is sufficient if one proof for all such claims is made either by 
the debtor, or his foreman, or some other person on behalf of all 
such creditors 

• Foi in of proof of debt of workmen (No 73 ) 

(Title ) 

I, [ fill in full name, address , and occupation of deponent] of 
[the above-named debtor or the foreman of the above-named debtoi, or on behalf 
of the uioi kitten and others employed by the above-named debtor ] 
make oatli and say — 

i That [“ I ” or “ the said "] w , at the 

date of the receiving order, viz , the day 18 , 

and still justly and truly indebted to the several persons whose 

names, addresses, and descriptions appear m the schedule endorsed hereon 
in sums severally set against their names m the si\th column of such schedule 
for wages due to them respectively as workmen or others m [“ my employ ” 
or “ the employ of the above-named debtoi ”] in respect of services rendered by 
them respectively to [“ me “ or “ the above-named debtor ”] during such 
periods before the date of the receiving order as are set out agamst their 
respective names in the fifth column of such schedule, for which said sums, 
or any part thereof, I say that they have not, nor hath any of them had or 
received any manner of satisfaction or security whatsoever 

Sworn at 
in the county of 

this day of Deponent’s Signature 

one thousand eight hundred and ninety- 
Before me 

The schedule on the back of tins form should contain the name, 
address and description of each workman , the period over which 
the wages are due and the amount due It must also be signed 
by the deponent and the comnussionei or officer administering 
the oath 

(c) Proof by secured creditor (see Secured Creditor, p 290) 

(d) Proof m respect of distinct contracts A debtor may be 
liable to pay a debt both as a partner and also as a private individual 
Thus, a promissoiy note may be made by the members of a fiim 
jointly, and also by some or all of them separately If a debtor 
is liable as a sole contractor, and also as a member of a firm, or 
where he is a member of two oi more distinct firms, the circumstance 
that the firms are in whole or m part composed of the same 
individuals, or that the sole contractor is also one of the joint 
contractois, shall not prevent proof in respect of the contracts 
against the properties respectively liable on the contracts (B A , 
1883, Sched II (18) ) So, where trust money has been mis- 
appropriated by a firm, proof may be made against the separate 
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estate of the trustee partnci as well as against the joint estate 
(In ib Parkers, Ex p Sheppaid, 1887, 19 Q B D 84) . 

(e) Periodical payments If lent oi other payment falls due at 
stated intervals, and at the date of the receiving order there l? 
no specific sum due, the creditor may prove foi the proportionate 
part due at that date (B A , 1883, Sched II (19) ) 

(/) Proof for interest — 

(i) Wheie intei est not piovidcd foi On any debt oi sum certain, 
the creditor may prove for intei est at a rate not exceeding four 
per centum per annum to the date of the ordei from the time when 
the debt was payable, if it is payable by vn tue of a written instru- 
ment at a certain time , and if payable otherwise, then fiom the 
time when a demand m writing has been made giving the debtor 
notice that interest will be claimed from the date of the demand 
until the tune of payment (B A , 1883, Sched II (20) ) 

(u) Where wtei est piovided for Where a debt has been pioved 
and such debt includes interest, or any pecuniary consideration m 
lieu of interest, such interest or consideration shall, for the purposes 
of dividend, be calculated at a rate not exceeding five per cent 
without prejudice to the nght of a creditor to receive out of the 
estate any higher rate of interest to which he may be entitled after 
all the debts proved in the estate have been paid m full (B A , 
1890, s 23) 

This section considerably restricts the nght of a creditor as to 
dividend, but not as to the amount of his proof, if he is entitled 
by virtue of an agreement with the debtor to interest at a higher 
rate It enables the court of bankiuptcy to reduce the amount 
payable by way of dividend to a moneylender who charges 60 
per cent 

(m) Interest after receiving older Geneially speaking, there 
can be no proof for interest accrumg aftei receiving older 
(Qmrtermatne' s Case , 1892, 1 Ch at p 649), unless there is a surplus 
(see s 40, s s (5) ) It does not matter that the interest is in a lump 
sum, as “the court looks at the substance of the tiansaction” (Ex p 
Bath, In re PhtUtps, 1882, 22 Ch D 450, per Jessel, M R , at p 454) 
(g) Debt payable at a future time A creditor may prove foi a 
debt not payable when the debtor committed an act of bankruptcy 



P] BANKRUPTCY *\ND BILLS OF SALE 241 

PROOF OF DEBTS ( coni ), (index, p 236) 
as if it were payable presently, and may receive dividends equally 
with the other creditors, deducting only a rebate of interest at 
the rate of five pounds per centum computed from the declaration 
*>f a dividend to the time when the debt would have become payable, 
according to the terms on which it was contracted (B A , 1883, 
Sched II (21) ) 

“ To gam the advantage of this section, the creditor proves the 
pnncipal sum as a present debt , deducts the rebate , and then 
values the liability to pay interest and prove for that value If 
the interest is 5 per cent the pnncipal is simply proved for as a 
present debt, no rebate being deducted, having regard to s 23 
of the Act of 1890, supra (Williams on Bankruptcy, p 402) 

(h) Admission or rejection of proofs The trustee must examine 
every pi oof and the grounds of the debt, and m writing admit or 
reject it, m whole or m part, or require further evidence m support 
of it If he lejects a proof, he shall state m wntmg to the creditor 
the grounds of the rejection (B A , 1883, Sched II (22) ) 

The rejection of a proof holds good after annulment of the 
bankruptcy (Brandon v McHenry, 1891, I Q B 538) A judg- 
ment is pnmd facte evidence of a debt, but the court may go behind 
it (Ex p Revcll, 1884, 13 Q B D 720) (As to time for admission 
and l ejection, see B R 227, 227a, 228 ) 

As to consequences (to trustee) of rejectmg a proof, see Trustee, 
p 322 

If the trustee thinks that a proof has been improperly admitted, 
the court may, on the application of the trustee, after notice to 
the creditor who made the proof, expunge the proof or reduce its 
amount (ib , (23) ) 

If a cieditor is dissatisfied with the decision of the trustee in 
respect of a pi oof, the court may, on the application of the creditor, 
reverse or vary the decision (ib , (24) ) The appeal cannot be 
entertained after the expiration of twenty-one days (R 230) 

The court may also expunge or reduce a proof upon the application 
of a creditor if the trustee declines to interfere m the matter , or, 
m the case of a composition or scheme, upon the application of 
the debtor (ib (25) ) If the application, though purporting to 
be made m the name of a creditor is really made on behalf of the 

17 — 
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debtoi, it will be dismissed (In re Tallennan, Exp Rooney , 1888, 
5 Mor 119) 

For the purpose of any of his duties m i elation to pi oofs, the 
trustee may administei oaths and take affidavits (ib , (26) ) * 

The official leceiver, befoic the appointment of a trustee, has 
all the powers of a tiustee with respect to the examination, 
admission, and rejection of pioofs, and any act oi decision of his 
m relation thereto shall be subject to the like apjieal (tb , (27) ) 

PROPERTY (See Interpretation of Terms ) 

PROPERTY AVAILABLE FOR PAYMENT OF DEBTS 
As to how far properly m the hands of the shei iff at the dale of 
the bankruptcy is available for payment of debts, see Sha if), 
p 295 

PROPERTY DIVISIBLE AMONGST CREDITORS (and see Title 
of Trustee , Realisation of Properly , Reputed Ownership) 

(i) Genet ally . Pi opeity defined 
(n) Limitations of the definition, ]> 243 

(a) Annuity 

(b) Instalments undclivcied 

(c) Goods in tiansilu, p 244 

(d) Abandoned conti act 

(e) Conti acts requiring peisonal skill 
(m) Personal earnings 

(iv) Salary and income 

(v) After-acquired propei ty 

(vi) Rights of action, p 245 
(vn) Equitable choses in action 

(vm) Action by undischarged bankrupt, p 246 

(ix) Property of bankrupt’s wife 

(x) Property of bankrupt mamed woman 

(xi) Property intermixed with that of bankrupt 
(xu) Property abroad 

(i) Generally The propei ty of a bankiupt which is divisible is 

described in s 44 of the B A , 1883 It comprises — 

(a) All such property as may belong to oi be vested m the 
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• * 
bankrupt at the commencement of the bankruptcy, 01 may be 

acquired by or devolve on him before his dischaige , and, 
t ( b ) The capacity to exercise and to take pioceedmgs foi exercising 
all such powers m or ovei 01 in lespect of piopeity as might have 
been exercised by the bankiupt foi his own benefit at the com- 
mencement of his bankiuptcy or before his dischaige, except the 
right of nomination to a vacant ecclesiastical benefice , and 

(c) All goods being, at the commencement of the bankiuptcy, 
in the possession, older, or disposition of the bankrupt, etc (see 
Ordet and Disposition , Reputed Ownciship, B A, 1883, s 44 
(2) (i)-(m) ) 

It is necessary to consider the terms and effect of this section 
with some care 

The term '‘property” is elsewheie defined See Inierpietahon 
of Terms, p 183 

(n) Limitations of the definition This wide definition might lead 
to the supposition that every conceivable form of propeity vested 
m a bankrupt is available for payment of his debts , but the couits 
have put many limitations on the powers of the trustee to bring 
eveiything into his net The effect of the mote important decisions 
may be thus summarised — 

(a) Annuity Property may be vested m a man until he become 
bankrupt In that case it does not pass to the trustee ( Roe v 
Gathers, 1787, 8 T. R 133) So, an annuity given with a proviso 
that it should cease if the annuitant should alien, charge, or encumber 
it in any manner, was held to cease on the annuitant’s insolvency 
(Exp Eyslon, In ie Thockmorton, 1877, 7Ch D 145) But a man 
cannot qualify his own interest in certain property by a condition 
determining or controlling it m the event of his own bankruptcy 
Thus, a clause in a contract for building a ship, whereby, on the 
builder’s bankruptcy, the buyers may take possession of the ship 
and materials, and complete it as they please, is void as against 
the trustee (Ex p Baiker, In ie Walker, 1884, 26 Ch D 510). 

(b) Instalments undelivered Goods which a man is under 
agreement to deliver by instalments to another who becomes 
bankrupt, do not vest in the insolvent, and need not be delivered 
unless the pnee is tendered (Ex p Chalmers , In re Edwards, 1873, 
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L R 8 Ch 289) Hence they cannot be devoted to the payment 
of debts 

(c) Goods in tiansitu Again, specific goods actually in tiansitu 
may be stopped at an}' time befoie they leach the tiustee m bank- 
luptcy If so stopped they aie not divisible m the bankiuptcy 
{Ex p Chalmcis, supia) 

(rf) Abandoned conii act While the benefit of a conti act is an 
asset in the bankruptcy, it ceases to be so if the contract is aban- 
doned by the tiustee Thus when the pmchasei of goods becomes 
bankrupt befoie the vendoi has paitcd with the possession of 
the goods, the trustee m the bankruptcy has a light to elect to 
complete the conti act by pacing the agiecd puce m cash within 
a leasonable time 

{c) Conti acts icqumng pa ’tonal skill The benefit of a conti act 
involving the e\eicise of skill by the bankiupt himself is not neccs- 
saiily an asset in the bankiuptcy, foi its peifoimance depends upon 
the bankrupt himself (see Knight v Bin gas, 1864, 33 L J Ch 727) 

(in) Personal earnings It is now well settled that the peisonal 
earnings of the bankrupt, except such pail of them as aie necessaiy 
foi the maintenance of himself and his family, aie divisible [In it 
Robcits , 1900, 1 Q B 122) The earnings of a piofessional man {eg 
a surgeon-dentist) come within tins rule {In icRogcis, Ex p Collins , 
1894, 1 Q B 425) And wheie aftci his dischaige an agent, a 
bankiupt, lecoveied house agents’ commission in lespect of an 
introduction by him befoie the bankiuptcy it was held that the 
money belonged to the tiustee {In ic Byrne, Ex p Hcniv , 1892, 9 
Moi 213) 

(iv) Salary and income The salary oi income of a bankiupt, and 
any pension which he is leceivmg fiom the government, may m 
certain cncumslances be attached foi the benefit of lus ci editors 
(see Realisation of Piopeily, p 260) 

(v) After-acquired property With legal d to piopetty acquit ed 
by the bankiupt aftei adjudication and before dischaige, this does 
not automatically pass to the tiustee foi the benefit of the cieditois 
For it has been clearly laid down that until the tiustee intei venes, 
all transactions by a bankiupt aftei his bankiuptcy with any 
person dealing with him, bond fide and foi value, in lespect of Ins 
aftei -acquued piopeity, whethei with oi without knowledge of the 
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bankruptcy, are valid against the trustee ( Cohen v Mitchell, 1890, 
25 Q B D 262) In that case the bankrupt, who traded while 
still undischarged, having acquired a right of action against a third 
person for a conversion of part of his stock-in-trade, assigned the 
cause of action The assignee, having brought the action and 
recoveied damages, was held entitled to retain them as against 
the trustee The above principle does not apply to leal estate, 
whether equitable or legal, but only to personal property, including 
leaseholds (Official Receive t v Cooke, 1906, 2 Ch 661) It is 
important to note that such a dealing with after-acquired property 
must be for value Where an undischarged bankrupt insured his 
life and died intestate, the policy moneys were distributed amongst 
the next of kin The trustee did not know of the policy moneys 
until after the distribution It was held that he was entitled to 
the sums received by the next of km, who had given no value there- 
for (In re Bennett, Ex p OR, 1907, 1 KB 148) (See also 
A ftei -acquit ed Pioperty ) 

With respect to the dealings of an undischarged bankrupt, the 
trustee must be continually on the alert, for if he stands by and 
allows a third person to obtain property of the bankrupt, he may 
become estopped from asserting his title (see Tiottghlon v Gitlcy, 
1766, Amb 630) 

(m) Rights of Action Rights of action for torts, eg, for 
trespass to the person, libel and slander, seduction of child or servant 
(Stanton v Collier, 1854, 23 L J Q B 116), and for breaches of 
contract which are wholly personal to the bankrupt (e g , breach 
of promise of marriage), do not pass to the trustee (Beckham v. 
Diake, 1849, 2 H L C 579). But where a right of action is in 
part personal and in pai t connected with the estate of the bankrupt, 
it will be severed (ib ) A right of action for breach of contract 
(as w’heie for instance the bankrupt alleges he has been wrongfully 
dismissed) will vest m the trustee if there w r as a breach before 
the bankruptcy (ib ) Where, however the contract is unexecuted 
at the date of the bankruptcy, and the breach occurs afterwards, 
the right of action remains in the bankrupt (Bailey v Thurston 
Ltd , 1903, 1 K B 137) 

(vn) Equitable choses in action (As to these, sec Williams on 
Banhuptcy, pp 212, 213) 
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(2) Property held in trust 

(a) Express trusts 

(b) Trusts mated by the bankrupt 

(c) Tiust of propei ty not tn hands of bankrupt What 
constitutes an assignment m equity The utle in Ex p 
Waitng, p 249 

(d) Trusts anstng from the employment of the banhupt. 

Where bankrupt ts a factor, p 250 

(e) Banker’s hen > 

(1) Generally The following property of the bankiupt is not 
divisible amongst his creditors — 

(1) Property held by the bankrupt on trust for any other person 

(n) The tools (if any) of his trade, and the necessary wearing 

apparel and bedding of himself, his wife, and children, to a value, 
inclusive of tools and apparel and bedding, not exceeding £20 m the 
whole (B A , 1883, s 44) The second of these classes requires no 
explanation, but the first is highly technical 

(2) Property held in trust It is necessaiy to considei the 
meaning of property held on trust Trusts may be thus classified — 
(«) Express trusts, including trusts viriuie often , (b) Trusts 
created by the bankrupt , (c) Trust of property not m hands of 
bankrupt, (d) Trusts arising from the employment of the bankrupt , 
(e) Banker’s hen 

(a) Express Trusts . Estates of which a bankrupt is seised as 
a mere trustee do not pass to his creditors (see Ex p Gennys, 1829, 
M and M'A 258) Again, property which is vested m a bankrupt 
vtilule often as executor, administrator, or trustee in bankruptcy, 
will not pass to his trustee in bankruptcy ( Ludlow v Browning, 
1708, 11 Mod 138) 

(b) Trusts created by the bankrupt . Where a bankrupt has sold 
a debt, or mortgaged it to secure a debt of an amount greater at 
the time of the bankruptcy than the debt mortgaged, the bankrupt 
becomes a bare trustee for the debt, and the legal interest will not 
pass to his trustee (Winch v Keelcy, 1787, 1 T R 619) But if 
any beneficial interest remains, the legal interest will pass to the 
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trustee (see Pamltam v Hurst, 1841, 8 M & W 743 , tCasicllt 
v Boddington, 1852, IE & B 66) 

(c) Trust of property not in hands of bankrupt It is often 
difficult to determine whether a trust of piopeily not in the hands' 
of the bankrupt has been cicated which is available against the 
trustee A contract to hold specific piopcity ot a specific debt 
m tiust, that conti act opciatcs as an assignment in equity, without 
notice to the agent, dcbtoi, oi tiustcc foi the bankiupt, and the 
trustee cannot claim, unless the contract is m fi and of the banki upley 
laws The case of Alc\aiidc> v Stemhaidt , Walkci & Co , 1903, 
2KB 208, afioids an intei csting lllustiation of this doctunc 
In that case a firm of mei chants in South Amenca, being indebted 
to the plaintiff, consigned a quantity of ores to the defendants, 
the agents of the South Amencan film in England, and instiuctcd 
them by lettei to sell the ores and to pay to the plaintiff the balance 
of the proceeds remaining after payment of a specific sum to another 
ci editor , they also wrote to the plaintiff advising him of wlut 
they had done Before either of the letleis ai lived m England, 
the film in South Amenca became bankrupts, and the syndic in the 
bankruptcy telegiaphcd instructions to the defendants which 
amounted to a revocation of the diiections given in the lettei of 
the consignors as to the disposal of the pi occeds of the sale of the 
cargo It was held that upon the posting of the lettei s m South 
Amenca there was a binding equitable assignment of the balance 
of the proceeds to the plaintiff, which icmamed unaffected by the 
supervening bankruptcy of the consignors (sec also Rodick v 
Gandell, 1852, 1 De G M & G 763) If the propci ty oi fund 
is not specific, it is essential that the bankrupt shall specify the 
subject matter of the assignment by an oidei to his dcbtoi oi agent 
(Ex p Adam, 1855, 26 L T 0 S 96) 

What constitutes an assignment in equity A pionnsc to pay 
money when the debtoi receives a debt fiom a thud peison is not 
an equitable assignment, so as to charge the debt in the hands of 
such third person (Field v Megaw, 1869, L R 4 C P 660 , In ie 
Irving, Ex p Brett, 1877, 7 Ch D 419) 

With regard to propel ty in the hands of the bankiupt himself» 
the contract to appropriate specific goods opeiates as an assignment 
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of thosg goods in equity But here the law steps in and says that 
if such a contract is in writing, it is a bill of sale, and is, unless 
registered, void as against the trustee m bankruptcy (see Bill of 
$ale) If the goods are not specified by the contract, it is necessary 
that they shall be specified before any interest can pass (Ex p 
bnbeit, In re Latham, 1857, 1 De G & J 152) 

The rule m Ex p Wanug As a general lule, in order to create 
an assignm ent in equity there must be specific communication 
between assignor and assignee One exception to this arises m 
the case of holders of bills of exchange It was decided m Ex p 
Waung, that if property has been deposited by one party liable 
on bills of exchange not yet due, m the hands of another also liable 
theieon, m order to meet the bills, and before the bills become due 
oi are paid, both parties to the deposit become bankrupt or 
insolvent, the holders of the bills, though ignoiant when they took 
them of the deposit made to secure them, are entitled to have it 
applied m payment thereof (Ex p Wanug, 1815, 19 Ves 345) 
“ The principle of Ex p Wanng applies where there are equities to 
adjust between two parties who become insolvent, and the adjust- 
ment of which operates, by a piece of good luck, so far as a third 
party is concerned, for the benefit of such third party ” 

It should be observed that bill-holders who have had the advan- 
tage of the foregoing rule are not thereby precluded from proving 
for the balance, after deducting the amount realised by the 
appropriated securities, against the estates of the drawer and 
acceptor, together with the other creditors (City Bank v Luckte, 
1870, L R 5 Ch 773, 778) Nevertheless they can only prove for 
the balance, and when the benefit is received after proof, the proof 
must be proportionately reduced, and the dividends on the excess 
returned (In ie Bat tied' s Banking Co , Ex p Joint Stock Dtscount 
Co , 1875, L R 10 Ch 198) 

Bills of exchange held by a banket In the case of bankers where 
bills are remitted to a banker by a customer by way of discount, 
they vest m the trustee on the banker's bankruptcy (Ex p Saigeant, 
1810, 1 Rose, 153) It is otherwise if they are remitted for a par- 
ticular purpose (ib ) But if a party places in his banker’s hands 
bills not yet ’due, the property continues in the party paying them 
in , for as it is well known that bankers receive bills as factors or 
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agents, m order to obtain payment of them when due, t they do 
not pass to the trustee m bankruptcy of the bankers {Thompson 
v Giles , 1824, 2 B & C 422) The test is whcthei the amount or 
price of the bill constitutes an immediate debt due to the customer 
from the banker upon the receipt of the bill (ib , and see In ic Mills, 
Bawhee & Co , Ex p Sfannaid, 1893, 10 Mor 193) So, it is 
conceived that where a customer places debenture bonds with his 
banker for collection as and when they fall due, the bonds would 
not pass to the trustee on the bank stopping payment If a person 
pays money to his banket to be applied to a specific purpose, and 
the banker stops payment befoie that purpose is named, the payer 
cannot recover the money, but has merely a light of pi oof as a 
general creditor (In re Bamed's Banking Co , Ex p Massey, 1875, 
ubi supra) 

(d) Trusts arising from the employment of the bankrupt In the 
course of his business, a bankrupt may often hold property on trust 
for other people Thus a man may hold goods as agent for sale 
If property so held can be distinguished from the mass of the 
bankrupt’s property, it will not pass to his trustee (see, however, 
Reputed Ownership, p 271) It has been held, with refcience to 
all trust property, that if it cannot be distinguished fiom the 
bankrupt’s own property, it will be divisible amongst the creditors 
(see In re Watson & Co , 1905, 91 L T 655, and cases enumciatcd, 
Williams, p 186) 

Where bankrupt a factoi It was foimcrly laid down that if 
a bankrupt factor had sold goods and the price was not yet paid, or 
bills given for the pnee, neilhei the right to recovei the price nor 
the bills would pass to the trustee , but if the banknipt factor 
received the price of goods sold by him, his principal must, unless 
- the money so received was eaimaikcd, prove foi the amount pan 
passu with other creditors (Whitcomb v Jacob, 1711, 1 Salk 160) 
In Ex p Cooke, litre Stiachan, 1876, 4 Ch D 123, it was held that 
money paid by a broker into his banking account could be follow cd 
by a customer 

The couit, however, is leluctant to seize tiust money, and will 
protect it if possible So if a tiustee pay into his own account 
at his bank, the peison foi whom he holds it may follow and have 
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a charge upon it (In re Hallett's Estate, Knatchbullv Hallett, 1879, 13 
Ch D 696 See also Ex -p Dale & Co , In re West of England Bank, 
1879, 11 Ch D 772) Where a man has mixed trust and private 
• money, the court will presume that he has expended his own moneys 
rather than the trust moneys ( Hams v Truman & Co , 1882, 
9 Q B D 264) 

(e) Banker’s lien It should be remembered that “ Bankers have 
a general hen on all securities in their hands for their general balance, 
unless there be evidence to show that any particular secunty was 
received under special circumstances which would take it out of 
the common rule ” ( [Brandao v Barnett, 1846, 12 Cl & F 787 , 
Jonesv Peppeicorne, 1858, 28 L J Ch 158) 

PROPERTY OF BANKRUPT (and see Realisation of Property , 
Property Divisible amongst Creditors , Property not Divisible , 
Statement of Affairs) 

All the property of a bankrupt must be set out m the statement 
of affairs (see Statement of Affairs) 

As to when the title of the trustee to the bankrupt’s property 
begins to accrue, see Title of Trustee, p 312 

PROSECUTION 

As to prosecution of a debtor who is guilt y of an offence under 
the Debtors Act, see Fraudulent Debtors, p. 174 

PROTECTED TRANSACTIONS. 

(i) Genet ally 
(n) Text of s 49 

(m) “ Any contt ad, dealing, transaction ” — 

(a) Conti ads, etc, proleded 

(b) Conti ads, etc , not protected, p 253 

(iv) Befoie the date of the icceivmg ordei 

(v) Notice of ad of bankruptcy p 254 
(<i) What is 

(b) Notice to solicitor, etc 

(c) Service of notice 

(vi) Available ad of bankruptcy 
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PROTECTED TRANSACTIONS {tout ), (t»de a, p 251). * 

( 1 ) Generally * It is elsewlieic pointed out that certain transac- 
tions entered into with a debtor pnoi to bankruptcy may be set 
aside as fiaudulent and void against the trustee Thus, a man 
cannot assign away all his propci ty and show his trustee in* 
bankruptcy a pair of empty pockets (see Fiaudulent Prcfcicnce, 
p 176 , Vohmtaiy Settlement , p 337) But certain bond fide deal- 
ings with a bankiupt are pcifeclly lawful These me enumciatcd 
ins 49 

(n) Text of s 49 S 49 of the B A , 1883, piovidcs that — 

“Subject to the foicgoing piovisions of this Act with lespccl 
to the effect of bankiuptcy on an execution or attachment (see 
Execution Cicdiloi , Shcnff) t and with icspccl to the avoidance 
of certain settlements and picfeicnccs, nothing in this Act shall 
invalidate, m the case of a bankruptcy 

(а) Any payment by the bankiupt to any of his cieditois 

(б) Any payment or delivery to the bankrupt 

(c) Any conveyance or assignment by the banki upt foi valuable 

consideration 

(d) Any contract, dealing, oi tiansaction by or with the 
bankrupt for valuable consideiation 

Provided that both the following conditions are complied with, 
namely — 

(1) The payment, delivciy, conveyance, assignment, contiact, 
dealing, or transaction, as the case may be, lakes place befoie 
the date of the receiving oidei , and 

(2) The person (othei than the dcbloi) to, by, oi with whom the 
payment, delivciy, conveyance, assignment, contract, dealing, 
or transaction was made, executed, or enteied into, has not at 
the time of the payment, dehveiy, conveyance, assignment, 
contract, dealing, or transaction, notice of any available act of 
bankruptcy committed by the bankiupt before that time " 

Ss (a)-(c) do not call for comment, but ss (<?) lequnes 
elucidation 

(m) " Any contract, dealing, transaction ” — 

(«) Contracts, etc , protected These include [inter aha) a lien 
[Bowman v Malcolm , 1843, 11 M & W 833) , a seizure of goods 
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under !in irrevocable licence to seize [Kiehl v Gieat Cento al Gas 
Co , 1870, L R 5 Ex 289) , that being a “ tiansaction ” , 
removal of goods by the true owner so as to take them out of the 
'order and disposition of the bankrupt ( Gtaham v Fitrbc), 1854 
14 C. B 134) 

A mortgagee of book debts who, without notice of an act of 
bankruptcy, gives the debtor notice of the assignment is protected 
(Ruttei v Eveiett, 1895,2 Ch 872, see also In ie Waugh, Exp Dtcknt, 
1876, 4 Ch. D 524) 

Where a debtor, after an act of bankruptcy and the petition, 
but befoie receiving order, assigned to his creditor a sum of money 
which was payable to him by a third person, as security for the 
debt, and gave notice of the assignment The creditor took the 
assignment bond fide and without notice of the act of bankruptcy 
or of the bankruptcy petition This assignment was held valid 
{In re Dimhley, 1905, 2 K B 683, andcf line Badham, Exp Palmer , 
1893, 10 Mor 252) 

Wheie toansachon an act of bankruptcy A tiansaction within 
the section is protected although it be an act of bankruptcy [Shean 
v Goddaid, 1896, 1 Q B 406) 

Where a transaction comes within this section, the person 
carrying it out with the bankrupt is not affected by the relation 
back of the trustee's title (see Title of Tiustee, p 312) 

(6) Contracts, etc., not protected • But the following are not 
protected “ contracts, dealings or transactions ” Where a creditor 
takes over the whole oi substantially the whole of the property of 
his debtor in payment of a past debt, and knows that there are other 
creditors, as m so doing he cannot be said to be acting in good faith 
{Inie Jukes, Exp 0 R, 1902,2 K B 58), any transaction void 
under the Bills of Sale Acts, 1878, and 1882 (see Ex p Payne, In ie 
Cross, 1879, 11 Ch D 539), a charging order on money in court 
{In re O’Shea's Settlement, 1895, 1 Ch 325) , an order charging the 
share of a bankrupt partner under the Partnership Act, 1890, s 23 
{Wild v Southwood, 1897, 1 Q B 317), and a garnishee order {Exp 
Fillers, In te Curioys, 1881, 17 C D 653, and see B A , 1883, s 45 (1)) ; 
but see In re Webster, Ex p Trustee 1907,23 T L R 275 11 While 
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the section protects a contract, etc , made without notice, It does 
not purport to protect any conveyance or assignment made m 
pursuance of a protected contract" ( Powell v Marshall, Parkes, 
1899, 1 Q B 710, at p 714) A secured creditor, however, cannot * 
receive payment of his debt from his debtor and hand over the 
securities after an act of bankruptcy on the part of the debtor 
(Ponsfoidv Union of London mid Smiths Bank, 1906, *2 Ch 444) 

(iv) " Before the date of the receiving order ” . These words 
are important A person who, in fulfilment of a contract with the 
bankrupt made before the receiving order, pays him a sum of money 
after the order, may be compelled to pay again to the trustee, 
although he had no notice of the act of bankruptcy (Exp Rabbidge, 
1878, 8 Ch D 367) 

(v) " Notice of act of bankruptcy ” — 

[а) What ts Notice of an act of bankruptcy means knowledge 
thereof or wilfully abstaining from acquiring such knowledge (Bird 
v Bass, 1843, 6 M & G 143) Knowledge that a defendant has 
been absenting himself from business has been held sufficient 
(Smith v Osborn, 1858, 1 F & F 267), although the person denies 
that he knew that such facts amounted to an act of bankruptcy 
(Lackmgton v Elliott, 1844, 8 Scott, N R 275) Notice by the 
bankrupt that he has committed several acts of bankruptcy (Udal v 
Walion, 1845, 14 M & W 254) is sufficient , but notice of an 
intention to commit an act of bankruptcy is not (Ex p Halifax, 
1842, 2 M. D. & D. 544), (see also various cases referred to m In 
re Slobodinsky, Exp Moore, 1903, 2 K B 517) 

(б) N otice to solicitor, etc It is sufficient if notice be given to a 
solicitor m connection with some matter m which he is employed 
In the case of partners or trustees, notice to one partner or trustee 
will suffice , but notice to a sheriff (or his officer, Ex p Schulte, In re 
Matanle, 1874, L R 9 Ch 409) in possession is not notice to the 
execution creditor (Ramsay v Eaton, 1842, 10 M & W 22) 

(c) Service of notice A notice sent by post is good, unless the 
alleged recipient can show that he was prevented from and did 
not in fact read the letter (Bird v Bass, 1843, 6 M & G 143) 
The onus of proving want of notice lies apparently upon the person 
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who relies on such want of notice (Ex p Schulte, In re Matanle, 1874, 

L R 9 Ch 409) 

(vi) Available act of bankruptcy. See Available Act of 
Bankruptcy 

PROXY. 

At creditors' meetings proxies may be used A proxy may be 
general or special A general proxy may act m everything on 
behalf of the creditor whom he represents He must be m the 
regular employment of the creditor , but the official receiver may 
act as general proxy Special proxies may act m relation to certain 
matters enumerated in B A , 1890, s 22 (3). (As to these, and 
as to proxies generally, see Meetings of Creditors, p 198 ) 

PUBLIC EXAMINATION 

(i) Time for examination 
(n) When exammation dispensed with, p 256 

(iu) Who may examine the debtor 

(iv) Duty of official receiver and trustee 

(v) Use of debtor’s answers in other proceedings , p 257. 

(vi) Where examination insufficient 
(vn) Concealment by debtor 

(vrn) In small bankruptcies 

(i) Time for exammation A receiving order having been made, 
the debtor must attend at court on the appointed day, m order 
to undergo his public exammation He is then examined m public 
as to his conduct, dealings, and property (B A , 1883, s 17 (I) ) 
The public examination is held as soon as conveniently may be 
after the expiration of the time for the submission of the statement 
of affairs ( ib , (2) ), the exact time being fixed by the court (B R 
184) Notice of the time and place must be given to the debtor 
and to the creditors by the official receiver (B R 186) If the 
debtor fails to appear, a warrant may issue for his arrest (B R 
185 , and see Control over Person and Property of Debtor, p 92) 
Memorandum of public examination of debtor (No 47 ) 

{Title ) 

Memorandum,— -That I 

th above-named debtor, being sworn and examined upon my oath, say that 
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the notes of my public examination marked " A,” and appended heicto, 
were read over by or to me and are correct 

And T further say, that at the time of this my examination, I have 
delivered up to the Official Receiver or the Trustee of my estate, all property, 
estate, and effects, and all books, papers, and writings relating thereto * 

And I further say, tliat I have made a full disclosure of all my assets and 
of all my debts and liabilities of whatever kind, and tliat I have not removed, 
concealed, embezzled, or destroyed any part of my estate, real or personal, 
nor any books of accounts, papers, or writings relating thereto, with an 
intent to defraud my creditors, or to conceal the state of my aflairs 
[Here inset t any special mallei ] 

Signature 

Dated the day of 189 

( 11 ) When examination dispensed with For the purpose of 
approving a composition or scheme by joint debtors, the public 
examination of one of such debtors may, on the recommendation 
of the official receiver, be dispensed with if he cannot attend owing 
to illness or absence abroad (B A , 1883, s 105 (6) ) Again, if the 
debtor is a lunatic, or if he suffers fiom such mental or physical 
infliction that he is unfit to attend, the couit may dispense with 
the examination, or direct tliat he be examined m such manner and 
place as may seem expedient (B A , 1890, s 2) 

(m) Who may examine the debtor Any creditor who has 
tendered a proof, or his representative authorised m writing, may 
question the debtor concerning his affairs, and the causes of lus 
failure (B A , 1883, s 17 (4) ) Even a sohcitor must be authorised 
in writing, and must produce his authority if required ( R v 
Registrar of Greenwich County Cowl, 1885, 15 Q B D 54) 

(iv) Duty of official receiver and trustee The official leceivei 
must take part in the examination of the debtor, and may, if 
specially authorised by the Board of Tiade, employ a solicitor 
with or without counsel (B A , 1883, s 17 (5) ) The tiustee may 
also take part, and the court may put such questions as it thinks 
proper to the debtor The debtor must be examined upon oath, 
and must answer all such questions as the court shall put 01 allow 
to be put to him Such notes of the examination as the court 
thinks proper are taken down m writing, and must be read over 
to or by and signed by the debtor, and may thereafter be used in 
evidence against him They aie also to be open to the inspection 
of any creditor at all reasonable times When the court is of 
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opinion that the debtor’s affairs have been sufficiently investigated, 
it must declare that his examination is concluded , but such order 
qannot be made until after the day appointed for the first meeting 
of creditors (B A , 1883, s 17, (6)-(9) , B A , 1890, s 2) 

(v) Use of debtor’s answers in other proceedings One important 
feature of the public examination is that the debtor’s answers may 
always be used against him in subsequent proceedings In older 
to prove what he said it is not absolutely necessaiy to produce the 
notes, as his statements may be proved by oral testimony ( R v 
Eidhctm, 1896, 2 Q B , 260) In that case. Lord Russell, L C. J , 
said (at p 269) " I regard the statutory provision, therefore, as one 
intended to provide only for the most authentic way of presenting 
to the court the statements made, but not at all as intending to 
exclude all other modes of giving ’evidence of statements made 
by the defendant in the course of his examination We cannot 
give effect to the objection made without construing the statute 
as if it said — which it does not — that the authenticated examination 
shall alone be received as evidence of the statements so made ” 

(vi) Where examination insufficient : If the court is of opinion 
that the results of the examination are insufficient to inform 
the trustee as to the bankrupt’s affairs, it should adjourn the 
examination (Ex p Milne, In ic Denton, 1873, 28 L T 175). 

(vu) Concealment by debtor To bribe or endeavour to bnbe 
the debtor to suppress or conceal any facts which he should bring 
out is punishable as a contempt of court (In ie Hooley , Rucker* s 
Case, 1898, 79 L T 306) In that case Mr Justice Wnght, who 
fined the respondent £200, said " Having regard to the objects 
of an examination in bankruptcy, which includes the fullest 
disclosure of the bankrupt’s dealings, I cannot doubt that such 
a negotiation Mould be contempt of court — a corrupt influencing 
of a witness to disregard his duty as a witness and as a bankrupt, 
and to endeavour to conceal what it is his primary duty to disclose ” 

(vui) In small bankruptcies As to public examination in a 
small bankruptcy, see Small Bankruptcies, p. 298 

PUNISHMENT OF FRAUDULENT DEBTORS. (See Fraudulent 

Debtors.) 

lb— 11494) 
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PURCHASE. 

As to the \ahditj of a bona full purchase of poods fiom the 
sheriff by a ci editor, <;cc Slurtff, p 296 

"PURCHASER IN GOOD FAITH" 

As to the meaning of this phi asp, ‘•cc Voluntary Si * tlenunt 

QUORUM 

As to the quorum which is nccL'-an .it a meet me of creditors, 
see Meeting of C t editor's p 197 

RASH AND HAZARDOUS SPECULATION. 

The fact that a bankrupt lus been gnen to i,ish and hazardous 
speculation is ground for refusing or placing conditions on discharge 
(see Discharge of Bankrupt, p 127) 

RATES AND TAXES 

As to the pajmcnl of rales and laves m priority, see Priority of 
Debts, p 231 

REALISATION OF PROPERTY 

[a) Su/ikl or BWKRi it’s pRoprim 

[b) WHERE BWKRIPT IS \ RINUICID ULRl,\M\N 

(r) Appropriation oi pyv s\i \u\ or income 
(i) Bankrupt mtplovui by ( rou n 
(li) Bankrupt in ticupl of other salat v or pinsion 
(m) Saving of tight of dismissal, p 2(50 
(iv) Effect of the section 
(\) " Pay oi salary " 

(m) " Salary or income,'' s s (2) 

(rf) Dl»T\ or DEBTOR AS TO, p 261 

[ c ) Debtor’s debtors 

(a) Sei/irl or bankrupt's property lhc cnuit ma\ giant a 
warrant for the seizure of any propci ly of the bankiupt winch is 
in his possession or that of any other person (B A , 1883, s 51) 
For this purpose any house, building etc , may be broken open 
The court may also grant a warrant to any constable or officer of 
the court to search any such house or building {tb ) Any such 
warrant may be enforced m Scotland, Ireland, the Isle of Man, the 
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Channel Islands, or elsewhere in His Majesty’s dominions (B A , 
1883, s 119) 

, ( b ) Where bankrupt is a beneficed clergyman The profits of 
a benefice may be sequestrated by the trustee (B A , 1883, s 52 (1) ) 
Such a sequestration has pnonty over any other sequestration 
issued after the bankruptcy in respect of a debt provable m the 
bankruptcy, except a sequestration issued before the date of the 
receiving order by a person who had no notice of an available act 
of bankruptcy (t b ) The sequestrator must, however, pay such 
stipend to the bankrupt as the bishop shall think proper (tb s s (2) ) 
Such stipend must not exceed that which the bishop might appoint 
to a cuiate duly licensed to serve the benefice m case the bankrupt 
had been non-resident He must also pay out of the profits of the 
benefice the salary payable to any curate in respect of his duties 
performed by him as such during the four months before the 
receiving order not exceeding £50 

It appears that the profits of a benefice do not vest m the trustee 
until he has obtained his sequestration ( Hopkins v Clatke, 1864, 
5 B &S. 753) 

(c) Appropriation of pay, salary, or income — 

(i) Bankrupt employed by Crown • Where a bankrupt is an 
officer of the army or navy, or an officer or clerk or otherwise 
employed or engaged in the civil service of the Crown, the trustee 
shall receive so much of the bankrupt’s pay as the court, on the 
application of the trustee, with the consent of the chief officer of 
the department under which the pay or salary is enjoyed, may 
direct Before making any order, the court commumcates with 
the chief officer of the department as to the amount, time, and 
manner of the payment to the trustee, and obtains the written 
consent of the chief officer to the payment (B A , 1883, s 53 (!) ) 

(n) Bankrupt m receipt of other salary or pension . Where a 
bankrupt is in the receipt of a salary or income other than as 
aforesaid, or is entitled to any half pay, or pension, or to any 
compensation granted by the Treasury, the court, on the application 
of the trustee, shall from time to time make such order as it thinks 
just for the payment of the salary, income, half pay, pension, or 
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compensation, or of any part thereof, to the trustee, to be Spphed 
by him m such manner as the court may direct (t b s s ( 2 ) ) 

(in) Saving of right of dismissal Nothing in the section takes 
away any power of the chief officei of any public depaitment * 
to dismiss a bankrupt, or to declare the pension, half pay, or 
compensation of any bankrupt to be forfeited (16 , s s (3) ) 

(iv) Effect of the section The income, pay, salaiy, or pension 
of a bankrupt may in general be devoted in whole or in part to the 
payment of his creditors If he is in the Government service, 
however, no order vesting any part of his pay or salary in the 
trustee can be made without llie consent of the chief officer of his 
department Numerous cases have arisen as to the meaning of 
“ salary,” etc 

The effect of s s (1) is that if a bankrupt is receiving pay from 
the Crown, the court can only direct a portion of that pay to be 
handed to the trustee with the consent of and to the extent agreed 
by the chief officer of the particulai Government department where 
the bankrupt is employed Wlieie, however, the bankrupt has a 
pension from the Ciown, or is in receipt of any salary oi income 
in any employment, the court lias unfettered discretion as to the 
allocation of all or part of that salary or income to the trustee for 
the benefit of the creditors 

Certain words and phrases used m the section require explanation 

(v) “Pay or salary” * These words do not extend to a meie 
voluntary allowance {Ex p Webber, 1886, 18 Q B D 111 ), nor to 
pay received for past services {In le Ward, 1897, 1 Q B 266), which 
latter form of emolument can be treated under s s ( 2 ) 

(vi) “ Salary or income ” (s s 2 ) The cases decided as to the 
meaning of these words may be thus summansed The following 
emoluments may be attached by a trustee in bankiuptcy — The 
pension of a retired judge of a Crown Colony {Ex p Huggins, 1882, 
21 Ch D 85) , the retired pay of an officer who remains in the 
army reserve {In re Ward, supra) , the pay of a commercial traveller 
engaged at £ 100 a year payable weekly {In re Brindley, 1887, 4 Mor 
104) , the salary of an actor {Inre Shine, 1892, 1 Q B 522), or the 
income of a surgeon-dentist carrying on business in partnership 
{In re Rogers, Ex p Collms, 1894, 1 Q B 425) Personal earnings 
which are reasonably necessary for the maintenance of the bankrupt 
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and his family do not, however, pass to the trustee (In re Giaydou, 
Ex p OR, 1896, 1 Q B 417) 

JBut neither the prospective earnings of a professional man (Ex p. 
Benwett, 1884, 14 Q B D 301), nor the wages of a collier (In le Jones, 
Ex p Lloyd, 1891, 2 Q B 231) can be attached If an order is 
made under the section, it is put an end to by an order of discharge, 
unless evpressly e\cepted (In re Gold, 1891, 8 Mor 45) 

(d) Duty of debtor as to As to the duty of a debtoi to aid in the 
realisation of his property, see Duty of Debtoi, p 154. 

(e) Debtor’s debtors Persons who owe money to the debtor 
may be oidered to deliver it up (see Discovery of Debtor's Pioperly 
and Documents, p 142) 

REASONABLE SECURITY 

On application to approve a composition or scheme of arrange- 
ment, the couit must be satisfied that reasonable security is given 
for the carrying out of the scheme (see Composition or Scheme 
of Airangement, p 84) 

RECEIPT. 

As to how far a receipt is a bill of sale, see Bills of Sale, p 53 
RECEIPT OF THE DEBT. 

As to the meaning of this phrase, which is used m s 45 of the 
B A , 1883, see Execution Creditor, p 159 The attachment of a 
debt is completed by the receipt of a debt (see ib.) 

RECEIVER (and see Interim Receiver ; Official Receiver). 

A receiver cannot petition in respect of a debt due to the estate 
of which he is receiver (In 1 e Sucker, 1888, 22 Q B D 179) 

RECEIVING ORDER 

( I ) General effect of leceivmg oidei 

( II ) When receiving oidei takes effect 

( III ) Poiccis of official receiver 

(1 v) Effect of older on cieditois, and then remedies, p 263 

(v) Effect of older on secured ci editors 

(vi) Annulment of ordci 

(a) Whcic debtoi 01 his pi opcrly in Scotland or Ireland , etc 

( b ) While theie is a composition 01 scheme 
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RECEIVING ORDER (ioni) 

(vui) Rules ns io 
(ix) Fonns of, p 265 

(\) Receiving older in hen of committal, p 266 

(i) General effect of receiving order A rcccn ing older is made 
on the petition of a creditor or the debtor himself (B A , 1883, s 5) 

On the making of the order an official recencr is constituted 
receiver of the property of the debtor, and thereafter, except as 
directed by the Act of 1883, no creditor to whom the debtor is 
indebted m respect of any debt provable m bankruptcy has any 
remedy against the property oi person of the debtor in respect of 
the debt, nor can lie commence any action or other legal proceedings 
unless with the leave of the couit, and on such terms as the court 
may impose (B A, 1883 s 9 (1) ) This section, however, does 
not affect the pow-er of any secured creditor to re.ih c or otherwise 
deal with his security in the same manner as lie u'ould ha\c been 
entitled to realise or deal with it if the section had not been passed 
(16 , s s ( 2 ) ) 

As to effect of a receiving order against a trustee, see Trustee, 
p 322 

(n) When receiving order takes effect A icceivmg ordci is 
deemed to be made w'hen pronounced and from that day on the 
debtor is protected (In re J\Innnmg 1885,30 Cli D 480) So, an action 
brought against the debtor nearly tw T o years after the receiving 
order was restrained ( Btownscombc v Fan, 1887, 58 L T 85) 

Interest accruing on creditors’ debts after receiving order cannot 
be paid unless there is a surplus (see Pi oof of Debts, p 240) 

As to the validity of certain transactions with the bankrupt 
prior to the date of the receiving ordei, see Protected Transactions, 
p 252 

As to the duty of the sheriff w’hen he receives notice of a receiving 
order, see Sheriff, p 294 

(m) Powers of official receiver In addition to the powers con- 
ferred on him as receiver, the official lecener may also exercise the 
powers of interim receiver if conferred upon him by the court under 
s 10 (see Interim Receiver ) Independently of that section, the 
position of the official receiver may be thus summarised — 

When a receiving order is made he becomes recener of the 
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property (s 9, sup) a) Where there is adjudication, he acts as 
interim receiver until the trustee is appointed (s 70 (1) (a) ) 
Where there is no adjudication (s 21), or where there is a vacancy 
•m the office of trustee, the official receiver can exercise all the 
functions of the trustee (s 70 (1) (g) ) (See, generally, Tutquand 
v B of T, 1886, 11 A C 286)' 

As to receiving order against a firm, see Pa) titers and Joint 
Debtois, p 215 , and as to consolidation of receiving orders made 
against partners, see tb 

(iv) Effect of order on creditors and their remedies Although 
the receiving ordei deprives the creditors of then remedies it does 
not divest the debtor of his property ( Rhodes v Dawson , 1886, 16 
QBD 548, pei Lmdley, M R , at p 553) , see also In re Smith, Ex p 
Mason, 1893, 1 Q B, 323) The debtor is piotectcd fiom the day 
when the leccivmg older is made, although it is not then (In ie 
Manning, 1885, 30 Ch D 480) or is not afterwards (Blount v 
Wltiieley, 1899, 79 L T 635) drawn up 

A receiving order does not prevent certain remedies being pursued. 
Thus it will not enable the debtor to escape imprisonment for non- 
payment of trust moneys, etc , with regard to which s 4 of the 
Debtors Act, 1869, makes special provision (see In re Smith, Hands 
v Andrews, 1893, 2 Ch 1) 

(v) Effect of order on secured creditors — 

A secuied 'creditor will only be affected by a receiving order to 
the extent to which Ins claim is not covered by his security (see 
Seemed Ci editor) 

(vi) Annulment of Order • — 

(a) Whete dcbtoi or his piopeily in Scotland oi Ii eland, etc If 
m any case where a receiving order has been made it appears to the 
court by which such order was made, upon an application by the 
official receiver, or any creditor or other person interested, that a 
majority of the creditors are resident in Scotland or m Ireland, and 
that from the situation of the property or other causes, his estate 
and effects ought to be distributed among the creditors under the 
Bankrupt Laws of Scotland or Ireland, the court, after such inquiry 
as to it shall seem fit, may rescind the receiving order and stay all 
pioccedings on, or dismiss the petition upon such terms, if any, 
as the court may think fit (B A , 1883, s 14) 
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The mere fact that there is an Irish or Scotch bankruptcy in 
existence does not limit English jurisdiction to make a receiving 
order (Ex p McCulloch, 1880, 14 Ch D 716) Similarly, a pnoi 
foreign bankruptcy does not take away the couit’s juusdiction. 
(In re Artola, 1890, 24 Q B D 640) 

(b) Where there is a composition or scheme A leceivmg ordei 
will also be rescinded or annulled wheie the court sanctions a 
composition or scheme under s 3 of the B A , 1890 (see Composition 
or Scheme of Arrangement) 

(vu) Rescission of receiving order The court may rescind a 
receiving order (Ex p Wemyss, 1884, 13 Q B D 244) , and may 
decline to rescind at the request of all the creditors, if the official 
receiver opposes because he is not satisfied with the debtor's conduct 
(Ex p Leslie, 1887, 18 Q B D 619) Amongst othei things the 
conduct of the debtor and the causes of Ins insolvency must be 
closely considered (In re FI at an, Ex p 0 R J893, 2 Q B 219) 
An older was rescinded wheie the debtor's fathei had paid the 
creditois 10s in the £, and they had withdiawn their proofs 
and released the debtor (litre Izod, Ex p O R , 1898, 1 Q B 241) , 
but in In re Flatau (supra) rescission was refused although the debtor 
had paid the petitioning creditor's debt and costs, and had obtained 
his consent to the order being rescinded It is a matter for the 
unfettered discretion of the court in each particular case 
In In re Betts, Exp, 0 R , 1901, 2K B 39, the court rescinded an 
order where the debtor was undischarged under thiee previous 
bankruptcies, in two of which he had himself petitioned with the 
view of evading committal orders (cf In re Painter, 1895, 1 Q B 85 , 
In re Archer, 1904, 20 T L R 390 , In re Hancock, 1904, 1 K B 585) . 

(viu) Rules as to Rules 176-183, which relate to receiv ing 
orders, may be epitomised as follows The order is prepared by 
the registrar. If it is made on a creditor’s petition, it must describe 
the nature and date of the alleged act of bankruptcy, w hile every 
receiving order must jrequire the debtor to attend before the 
official receiver at the proper time It is the duty of the official 
receiver to cause a copy of the order to be served on the debtor 
The fact of a receiving order having been made is communicated 
to the Board of Trade by the proper officer, and is then advertised 
If the act of bankruptcy upon which the leceivmg order is to be 
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RECEIVING ORDER (coni), (index, p 261) 


founded? is failure to comply with the conditions of a bankruptcy 
notice (see Bankruptcy Notice), the court has no power to make 
the order if the bankrupt is taking steps to have the bankruptcy 
'notice set aside As to the costs down to and including the making 
of a receiving order, if the creditor who is seeking to have the order 
made is uns uccessful, he must bear the costs , but if an ordei is 
made, then the costs are to be taxed, and are to be payable out of 
the proceeds of the estate in the manner further provided for by 
the rules 


(ix) Forms of receiving order — 

(a) Receiving order on creditor f s petition (No 29 ) 


[Title ) 

On the petition (dated the day of 188 , 

and numbered of 188 ) of / S , of 

a creditor filed the [insert date ] and on reading 

ana 

hearing ** 

appearing to the Court that the following act or acts of bankruptcy has or 
have been committed, viz — , , 

[Set out the nature and date or dates of the act or acts of bankruptcy oh which 

the ordei is made ] 

A receiving order is hereby made against A B [insert name, addresses, ana 
descriptions of debtor as set out tn petition], and the official receiver [or Mr 
CD, an official receiver] of this Court is hereby constituted receiver of the 
estate of the said debtor 

Dated this day of 188 _ 

By the Court, 

Itacnstrar 


Note — The above-named debtor is required, immediately after the service 
of this order upon him, to attend the official receiver of the Court at his offices 
at [insert the place at which the debtor ts to attend on the official jeceiver] 

The official receiver’s offices are open every week-day from io a m to 
4pm, evcept days, when they close at pm 


Indorsement on Order 

The name and address of the solicitor to the petitioning creditor are [ insert 
name and address ] 

(6) Receiving oidei on debtor's petthon (No 28 ) 


[Title ) 

On the petition of the debtor himself, filed the da T 

of 188 , and numbered of 188 , a receiving order is 

hereby made against A B [insert name, addresses, and descriptions of debtor 
as set out tn petition], and the official receiver [or, Mr CD, an official receiver] 
of this Court is hereby constituted receiver of the estate of the said debtor 
Dated this day of 188 

. By the Court, 

Registrar 


Note — The above-named debtor is required immediately after the service 
of this order upon him to attend the official receiver of the Court at his offices 
at [nufW the place at which the debtoi is to attend on the official teceiver] 
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The official receiver's offices are open (except on holidays) every Veek-day 
from 10 am to 4 p m , except days, when they close at pm 

Indorsement on Order 

lhe name and address of the solicitor (if any) to the debtor arc [wiser/ 
name and address ] , 

(x) Receiving order in lieu of committal Where an application 
is made to the court for the committal to prison of a debtor who 
has made default in payment of any debt or instalment of any debt 
due from him in pursuance of any order or judgment, the court 
may decline to commit, and m lieu thereof, with the consent of 
the judgment creditor, may make a receiving order against the 
debtor In such a case the debtor is deemed to have committed 
an act of bankruptcy at the time the order is made (Debtors Act, 
1869, s 5, B A , 1883, s 103 (5) ) The bankruptcy is deemed 
to have relation back to the time of the order, or if the bankrupt 
is proved to have committed any previous act of bankruptcy 
within three months of the order, then to the date of that act of 
bankiuptcy (B A , 1890, s 20 , and see Title of I ruslee 

Only a judgment creditor can apply for an order m heu of 
committal The court cannot make an order (just as it cannot 
commit the debtor to prison) without evidence of the debtor’s 
means (In re a Debtor, 1904, 91 L T 321) (As to the rescission of 
such an order, see Ex p Hughes, 1887, 4 Mor 236) 

Form of receiving order in lieu of committal under section 103 (5) 
of the Bankruptcy Act, 1883 (No 29 a ) 

lhe Bankruptcy Act, 1883, and the Debtors Act, i»r>9 

In the (by transfer 

from j J 

In the matter of , a debtor 

Whereas an order was made against the above-named debtor on the 

day of for the payment of his debts 111 full (or 

by instalments of ) 

And whereas the debtor has made default in payment of 
payable in pursuance of the said order 

Now upon reading the consent of the judgment creditor that a receiving 
order should be made against the debtor in lieu of an order for commitment 
to prison, and the prescribed fees having lxien paid 

It is ordered that a receiving order be made against the debtor in heu of an 
order of commitment to prison, and a receiving order is hereby made against 
the debtor, and the Official Receiver of this Court is hereby constituted 
Receiver of the estate of the said debtor 

Dated this day of 189 

By the Court, 

Registrar 

Note — 1 he above-named debtor is required immediately after the service 
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of this oftlcr upon him to attend the Official Receiver of the Court at his 
offices at 

The Official Receiver’s offices are open ever) week-day from 

to except , when they close 

Iudotscmcnf 

The name and address of the solicitor to the judgment creditor are 
RECORD BOOK. 

This book must be kept by the official receiver until trustee 
appointed, and afterwards by the trustee It lecords all minutes, 
proceedings, resolutions of creditors, or committee of inspection, 
and other matters necessary to give a collect view of the 
administration (R 285) The debtor cannot inspect the recoid 
book except m special circumstances {In re Solomons, 1904, 2KB 
760) 

REDEMPTION OF BILL OF SALE (See Bills of Sale, p. 57.) 
REDEMPTION OF SECURITY. 

As to redemption of the security of a secured creditor by the 
trustee m bankruptcy, see Secured Ci editor, p 290 

RE-DIRECTION OF LETTERS. (See Letter.) 

REGISTRATION. 

As to registration of deed of arrangement, see Deed of Airange- 
ment, p 118 As to the registration of a bill of sale, see Bills of 
Sale, p 68 

REGISTRARS IN BANKRUPTCY. 

(a) Powers of Registrars The registrars in bankruptcy of the 
High Couit, and the legistrars of a County Couit having jurisdiction 
m bankniptcy, have the following powers and jurisdiction, and 
any order made or done by such registrars in the exercise of such 
poweis and jurisdiction are deemed the order or act of the court 
(1883, s 99 (1) ) 

Subject to general rules limiting the poweis conferred by this 
section, a registrar has power {a) To hear bankruptcy petitions, 
and to make receiving orders and adjudications thereon , (i) To 
hold the public examination of debtors , (c) To grant orders of 
dischaige wheie the application is not opposed , [d) To approve 
compositions oi schemes of arrangement uhen they are not 
opposed , ( c ) To make interim orders m any case of urgency , 
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REGISTRARS IN BANKRUPTCY ( coni ). 

{/) To make any order or exercise any jurisdiction which by any 
rule m that behalf is prescribed as proper to be made or exercised 
in. chambers , (g) To hear and determine any unopposed or ex 
parte application , (//) To summon and examine any person known 
or suspected to have m his possession effects of the debtor 01 to be 
indebted to him, or capable of giving information respecting the 
debtor, his dealings or proj)ertj r (ib , s s (2) ) 

As to what may be done m chambers, see R 6 A registrar may, 
under the general or special direction of the judge, hear and 
determine any matter mentioned above (R 7) These rules are 
set out and elaborately explained m William s, pp 419-421 
High Court Registiars also have power to giant orders of discharge 
and certificates of removal of disqualifications, and to appio\c 
compositions and schemes of arrangement 
A registrar has no power to commit for contempt of court 
(ss (4)) 

The Lord Chancellor may from time to tune by older direct that 
any specified registrar of a county court shall have and excicise 
all the powers of a bankruptcy lcgislrar of the High Court (ss (5) ) 
(ft) Superannuation of, etc The registrars, clciks, and other 
persons holding their offices at the passing of this Act who may be 
continued m their offices, shall, on their retirement therefrom, be 
allowed such superannuation as they would have been entitled to 
receive if this Act had not been passed, and they had continued 
m their offices under the existing Acts (B A , 1883, s 158) 

RELATION BACK. (See Title of Trustee.) 

RELEASE OF DEBTS 

Debts provable in bankruptcy are released by an order of 
discharge (see Discharge of Bankrupt, p 128) 

The debts of a man who compounds with his ci editors are to 
some extent released (see Composition or Scheme of Arrangement, 
p 85). A deed of arrangement usually contains a clause providing 
for the release of the debts due to the creditors who are parties to 
the deed (see Deed of Arrangement, p 118) 

RELEASE OF TRUSTEE (See Trustee ) 

REMOVAL OF TRUSTEE (See Trustee, p 321 , and see Rs 
301-303 ) 
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REMOVING GOODS. (See Control over Person and Properly of 
Debtor? p. 92 ) 

REMUNERATION. 

# As to remuneration of special manager, see Manage), p 191. 

As to remuneration of the trustee, see Tutsi ce, p 323 , and as to 
voting as to trustee’s remuneration, see Meetings of Cicditois, p 324 
Where the official receiver employs a person to assist the debtor 
m preparation of affairs, he specifies to the Board of Trade the 
amount of remuneration (R 326) 

RENT. (See Landlord and Tenant ) 

REPORT. 

The Board of Trade makes an annual report to Parliament on 
all judicial and financial matters relating to bankruptcy (s 131, 
Rs 282-284) The Board must cause a report to be prepared on 
the accounts of a trustee who is applying for release (see s 82 (1), 
and Tiusiee, p. 321) 

As to the official receiver’s report on a composition, see Com- 
pouium o) Scheme of Auangement, p 82 , and as to his report 
on application for discharge, see Discharge of Bankuipt , p 123 
REPUTED OWNERSHIP (See also Order and Disposition ; 
Property Divisible amongst Creditors ; and Property not 
Divisible Amongst Creditors ) 

(a) Generally, p 270 
(J) Text of the clause 

(c) Policy of the law. 

(d) The doctrine not new 
(c) " Goods,” p 271. 

if) “ In his itade or business ” 

(g) " Possession, order, oi disposition ” 

(h) How possession of bankiupt ended 

(i) “ The commencement of the bankruptcy,” p 272 
0) “ Consent of the true ozena ” 

(k) Question of consent one of fact 
(/) Usages and customs of trade, p 273. 

(»«) Goods enh listed to factor , on sale or return, etc 
(«) Tiade debts due oi growing due, p 274 

(o) What arc “ things inaction" p. 275 

(p) Goods comprised in bill of sale 
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[a) Generally It has been pointed out that all properly belonging 
to or vested in a bankrupt at the commencement of the bankruptcy, 
and all goods m his order or disposition, arc divisible amongst his 
creditors (see Properly Divisible amongst Credit on, p 241) It is 
important, however, to clearly understand what is meant by 
" order and disposition ” 

(b) Text of the clause . S 44 (in) of the B A , 1883, provides 
that the following shall be disisible amongst the creditors of a 
bankrupt — 

“ All goods being, at the commencement of the bankruptcy, m 
the possession, order, or disposition of the bankrupt m his trade 
or business, by the consent and permission of the true owner, under 
such circumstances that he is the reputed owner thereof , provided 
that things m action other than debts due or growing due to the 
bankrupt in the course of his trade or business, shall not be deemed 
goods within the meaning of this section ” (As to the proviso, see 
par («), post ) 

Every word of this section is important 

In order that properly m the possession of the bankrupt which 
is not his own, may become divisible under the icpulcd ownership 
clause, the following conditions must therefore be fulfilled (1) Hie 
goods must be in his possession, order, or disposition, m his trade 
or business, at the commencement of the bankruptcy, (2) He 
must be the reputed owner , (3) The true owner must consent 

(c) Policy of the law : The policy of the law has been thus tersely 
expressed “ If goods are in a man's possession, order, oi dis- 
position under such circumstances as to enable him by means of 
them to obtain false credit, then the owner of the goods who has 
permitted him to obtain that false credit is to suffer the penally of 
losing his goods for the benefit of those who have given the credit ” 
Exp Wingfield, In re Florence, 1879, 10 Ch D 591 Ilisnotcv'orthj' 
that if a man lose his goods through the operation of this section, 
he may prove against the estate of the bankiuplcy in respect of 
the loss so caused [In re Button, Ex p Havtside, 1907, 23T L R 422) 

[d) The doctrine not new The doctrine of reputed ownership is 
of considerable antiquity In Mr Green's “ Spirit of the Bankruptcy 
Laws,” 1769, it is written " Commissioners m bankruptcy may 
sell all goods whereof the bankrupt shall be reputed owner, and, 
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with the* consent of the true owner, shall take upon him the sale 
and disposition, though formerly conveyed by the bankrupt to such 
true ownei for valuable consideration ” 

* (e) "Goods” “Goods " include all chattels personal (s 168)» 
but do not include lands, or interests m lands, houses, or things 
affixed to the freehold ( Horn v Baker , 180S, 9 East 215) Thus 
heirlooms and growing crops are not included p 218 , see 

also Trade Debts , par (n) post) 

(/) “In his trade or business ” The words " m his trade or 
business ” have been defined by Lmdley, L J , to mean not 
merely “ visibly employed in his trade or business, but acquired 
for the purposes of the business and used for these purposes ” 
(Colonial Bank v Wktnney, 1886, 30 Ch D 261), at p 281 

(g) “ Possession, order, or disposition ” . Goods must be m the 
sole possession of the bankrupt So, where one of two partners 
becomes bankiupt, partnership property is not within the section 
(Exp Dot man, In ic Lake, 1872, L R 8Ch 51) Furniture settled 
on his wife, of which a bankrupt husband has joint possession, is 
not m his reputed ownership (and see s 10 of the Married Women’s 
Pioperty Act, 1882) Actual possession is not necessary Thus 
the bankiupt may possess by a servant, a lessee, or a carrier As 
a general rule goods are not in the order and disposition of a dcbloi, 
when they are m the possession actual or constiuctive of a creditor 
who is entitled to a lien on them ( Greening v Clark, 1825, 4 B & 
C 316, Webb v Whmney, 1868, 18 L T 523) 

Goods properly m the possess on of the sheriff (Fletcher v 
Manning, 1844, 12 M & W 571), and goods seized by a bailiff 
under a distress (Socket v Clndley, 1865, 11 Jur N S 654), are not 
m the possession of the bankrupt 
(/i) How possession of bankrupt ended Where goods have been 
m the possession of the bankrupt, it is ncccssaiy m order to determine 
that possession to deliver actual or symbolical possession to the 
true owner {see Manton v Moore, 1796, 7 T. R 67) 

The taking possession of part of the goods amounts to a with- 
drawal of consent as to the whole (In re Esltck, Ex p Phillips, 1876, 
4Ch D 496). 

(i) “ The commencement of the bankruptcy ” . The bankruptcy 
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commences at the lime of the act of bankruptcy being committed 

on which a receiving older is made (13 A , 1883, s 43) 

(]) “ Consent of the true owner ” * Hide must be a true owner, 
and he must consent Hie person who consents must not be the* 
poison m possession The poison who is entitled to dctcimine the 
appeaiancc of beneficial mtcicst is the tiue owner His maj lx; 
a legal or equitable interest [h\ p Union Bank of Manchester In 
re Jackson, 1871, L R 12 l£q 354) 

Whcic a building conti act piowdcd that all loose matciials and 
plant bioughl on the land should be deemed to be annexed to the 
freehold, the building owner w*as held to be true ownoi (cf Inn Keen 
& Keen , Ex p Colhn s, 1902, 1 K 13 555) 

A ccslut que trust often acts so as to make the possession of the 
trustee the possession of a icputcd owmci undci the section [h\ p 
Mooic, 1842, 2 M D & D 616) 

As to properly of a landloid in the icputcd ownci^hip of his 
tenant, sec Landloid and Taiant, p 187 

{k) Question of consent one of fact . The question whether the 
true ownct consents is one of fact to he delei mined m each ease 
(II illunns, p 277) He must liaxc knowledge of the hankiupt's 
possession [Ex p Foul, In icCaughey, 1876, 1 Ch 1) 521) and capacity 
to consent Thus an infant cannot consent [line Mill's Ti lists, 1895, 

2 Ch 564) A demand of possession made on the banhi upt bj the 
true owmer previous to an act of bankiuplcy is suflicient to pi event 
the operation of the statute, and this seems to be the case c\cn 
though the demand did not leach the bankiupl, oi was not complied 
with until after lie had committed an act of bankiuptcy [Ex p 
Win d, line C oust on , 1872, L R 8Ch 144), and although the demand 
is made m consequence of a suspicion of insolvency (/i\ p Montagu, 
In ie O'Biicit, 1876, 1 Ch D 554) Hie fact that the tine owner 
makes cveiy attempt to get the pi opci ly fiom the banki upt appears 
to be sufficient [Exp National Guaidian Co , line Furnas, 1878, 

10 Ch D 408) 

In In ie Watson, 1905,2 K B 753, it was held that in oidci that 
goods may be " in the oidei,” etc , with the consent, etc , the real 
owner must have consented to a stale of things from winch, had 
he considered the mailer, lie must have known that the infeiengc 



BANKRUPTCY AND BILLS OF SALE 


273 


' R] 


REPUTED OWNERSHIP (cont ), {index, p 269) 
of ownership by the bankrupt must arise In that case a firm of 
foreign bankers, shipping, and commission agents had m their 
possession at the date of their bankruptcy certain silver and plated 
articles, the property of A & Co , silversmiths These articles were 
sent as samples to be exhibited m cases in the bankrupt’s offices, 
and a list of the trade prices was sent with them They were not 
to be sold below those prices The samples were held not to be 
within the “ order and disposition of the bankrupts ” 

(/) Usages and customs of trade Usages of trade have an 
important bearing on the question of consent It is obvious that 
whcie a man has the goods of other persons m lus possession m the 
ordinary course of trade no creditor is deceived Thus, to lake a 
simple instance, a wharfinger or warehouseman is well known to 
be a bailee of goods for hire There are many cases neai the line 
Where the debtors were agents for sale and described themselves 
as " merchants’ and manufacturers’ agents,” they were not reputed 
owners (Ex p Bright, In te Smith, 1879, 10 Ch D 566) Again, 
an unfinished ship was held not to be within the section (Woods 
v Russell, 1822, 5 B & A 942) 

Custom to be umveisal In order to avail the creditor the custom 
or usage must be one known generally, and not merely to traders 
m a particular market (In re Goetz, Jonas & Co , 1898, 1 Q B 787) 
Thus while the custom of hotel keepers as to hiring furniture has 
been judicially recognised (Ciawcom v Saltei, 1881, 18 Ch D 30), 
the court has declined to recognise the custom of luring furniture 
generally, so as to protect a man who sells furniture to a house- 
holder on the hire purchase system (Ex p Powell, In te Matthews, 
1875, 1 Ch D 501) Customs have been set upm the following 
trades, etc boarding-house keeper, coach builder, clock maker, 
bookseller, farmer, wine merchant, furniture dealer, ironmonger, 
piano hiring, horse dealer (see Williams, p 229) The meie fact 
that the name of the true owner is printed on the goods does not 
take them out of or bring them within the operation of the section 
(see Lvigard v Messiter, 1823, 1 B & C 308) 

(in) Goods entrusted to factor , on “sale or return,” etc . In 
general, goods entrusted to the bankrupt for any ordinary legitimate 
purpose are not in his reputed ownership So goods entrusted to 
a factor ( Mace v. Cadell, 1774, Cowp 232), or bills remitted to a 

»9— lM9,> 
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banker (Ex [> Dumas, 1754, 1 Atk 232), will not pass to q trustee 

in banktuplcy It would seem that goods sent on " sale or return ” 

oi "on appioval” would not, at the picscnl da), be held to be 

in the ordci and disposition of bankrupt (see Williams, pp 230, 

231) 

(ji) “ Trade debts due or growing due ” AlUiough choscs m 
action arc geneially excluded, one class of choscs in action is 
expicssly biought within the section 1 hus, " debts due or giow nig 
due to the bankrupt in the corn sc of his trade or business ” are 
within the doctrine of reputed ownership All debts due to the 
bankrupt duimg the pcnod of his hading ate not ncccssaril) debts 
due in the comse of his trade (per Bacon, C J , In ie Piyce, L\ p 
Relishing, 1877, 4 Ch 1) 6S5) 

In Cooke \ Hemming , 1S68, L R 3 C P 334. afloids a good 
example of a tiade debt In that case a poison who liaung con- 
tracted to suppl) an asylum with meat foi six months, to be paid 
foi within a certain time after dehveiy of the meal, before any of 
the meat had been dchvcicd assigned the contiacl to a butcher, 
who alone supplied the meat to the asjluin m the name of the 
original conliactoi and under his contract The oiigmal contracloi 
afterwards became bankrupt It was held that the debt due 
fiom the asylum w r as within the ordei and disposition of the original 
contractor, and thcrcfoic that the benefit of it passed to lus tiustee 
The expiession "debts due” includes debts which aie only con- 
tingent at the commencement of the bankruptcy (L\ p Kemp, In 
ic Faslnedgc, 1874, L R. 9 Ch 383) 

Trade debts arc thcrcfoic liable to pass to his trustee, although 
he may have assigned them away Although, from the absence of 
notice, consent of the owner may be mfcncd, the infcicncc will be 
rebutted if the tiue ownci takes cvciy possible step to obtain 
possession of the debt or lus failuic to do so is not Ins fault (Ryall 
v Rollc, 1749, 1 Vcs 348, and see Rutin v Evuctt, 1895, 2Ch 872, 
where all the cases aie levicw cd) An assignee of a trade debt should 
theiefoic make the assignment known at once to the debtor But 
notice is not nccessaiy if that dcbtoi has knowledge The knowledge 
must be such that, aftci acqun mg it, the pci son owung the debt w ould 
be guilty of a breach of tiust if he paid, by dncction of the assignoi, 
adveisely to the right of theassignec (Ex p AgiaDank, In icWorccstcr, 
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REPUTED OWNERSHIP (coni), (index p 269) 

1868, L® 3Ch 559) The notice should be such as would prevent 
the assignee from paying or taking a valid discharge from anyone 
but the party giving the notice 

* (o) What are things m action . Inasmuch as choses m action 
(with one important exception, see Trade Debts, supra) are excluded, 
it is necessary to consider the meaning of that term Shares 'in a 
company (Colonial Bank v Wlnmiey, 1886, 11 A. C 426) , a share 
m the assets of a partnership (In te Bambridgc, Ex p Fletcher, 1878, 
8 Ch D 218) and debentures (In le Pryce Ex p Rensburg, 1877, 
4 Ch D 685) are choses m action So are annuities, policies of 
insurance and stock in the public funds 
(p) Goods comprised in bill of sale As to the order and dis- 
position of goods comprised m a bill of sale see Oidei and 
Disposition p 212 

RESCISSION OF RECEIVING ORDER. (See Annulment of 
Order, p 263) 

RESIDENCE OF DEBTOR. (See Courts, p 98 ) 

RULES. 

(/») Bankruptcy rules . The Lord Chancellor may from time to 
time, with the concurrence of the President of the Board of Trade, 
make, revoke and alter general rules for carrying into eftect the 
objects of the Act of 1883 (1883, s 127 (I) ) 

All general rules so made must be laid before Parliament within 
three weeks after the} are made if Parliament is then silting, and 
if Parliament is not then sitting, within three weeks after the 
beginning of the then next session of Parliament, and are judicially 
noticed and ha% e effect as if enacted by the Act (ib., (2) ) 

General rules, so made, revoked or altered, cannot extend the 
jurisdiction of the court (ib , (4) ) 

Xo general rule comes into operation until the expiration of one 
month after the same has been made and issued (ib , (5) ) 

(b) Rules generally : The principal sets of rules which readers 
of this work are likely to consult are as follows — 

(1) The Bankrujitcy Rules, 1886 and 1890; The Bankruptcy 
Rules 1891 , The Bankruptcy Rules 1896 

(2) County Court Rules (as to judgment debtors) 
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RULES ( cont ). 

(3) Deeds of Anangement Act Rules, 1887-1888, and *1890 

(4) Administration Oidei Rules, 18S1 

(5) Bills of Sale Rules, 1883 

SALARY (and see Realisation of Property) 

(a) Appropriation of portion of A poition of a bankiupt’s 
salaiy, piovided it is a salaiy to which he has a legal or equitable 
claim {Ex p TFic&s, 1881, 17 Ch D 70), and is not a mere voluntary 
allowance {Ex p Wcbbei , 1886, 18 Q B D 111), may be appropi rnted 
foi Ius creditois (see Realisation of Piopcity , p 260) 

(ft) Preferential payment of certain salaries* See Pit only of 
Debts, p 232 

SALE 

{a) Of bankrupt’s property by trustee See Tutstce, p 329 The 
bankiupt himself may be the puichasei ( Kit son v Haidinck. 1872, 
L R 7 C P 473), but a mcmbei of the committee of inspection must 
get leave to puicliase (see Committee of Inspection, p 76) Wheie 
the sale is effected by an auctioneer, he must pay ovei the gross 
proceeds to the trustee, and subsequently send in Ins bill (R 295) 

(6) By sheriff As to what constitutes a “ sale ” by the sheriff, 
see Acts of Banh uptcy, p 18 

(c) Under execution As to sale of goods under execution, see 
She) iff, p 294 

SANITARY AUTHORITY (See Disqualifications of Bankrupt ) 
SAVINGS BANK ACT, 1863 (See Priority of Debts ) 

SCALE OF SOLICITOR’S COSTS 

I Petitioning debtor s solicitors bill of costs 
II Petitioning ciedtioi's solicitors bill, p 278 

III Special costs, p 281 

IV Taxation of petitioners costs, p 282 
V Debtot's solicitors costs 

VI Miscellaneous and genet al costs, p 283 
VII Genet aliegulations, p 285 

I Petitioning debtor’s solicitor’s bill of costs — 

i In Simmitiv Cases undo Section 12 1 

(a) Where the assets are certified as not likely to leaLse ^100 

Instructions for petition, search for piior petition, drawing and 
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S&ALE OF SOLICITOR’S COSTS (coni ) 

* £ 

attesting petition, attending presentation and hearing thereof, 
attending official receiver with deposit, on giving him all neces- 
sary information after order made, and upon preliminary cxami- 
• nation of debtor, attending public examination, draw mg bill of 
costs, obtaining appointment to tax, and copy notice of and 
attendance at taxation (exclusive of court fees and other pioper 
disbursements) 3 

Preparing order of adjudication on application of debtor under 
Rule 190 o 

(t) Where the assets are certified as likely to realise more than £100, 
but not to exceed £200 — 

Instructions for petition, search for prior petition, drawing and 
attesting petition, attending presentation and hearing thereof, 
attending official receiver with deposit, on giving him all neces- 
sary information after order made, and upon preliminary exami- 
nation of debtor, attending public examination, drawing bill of 
costs, obtaining appointment to tax, and copy notice of attend- 
ance at taxation (exclusive of court fees and other proper dis- 
bursements) 4 

Preparing order of adjudication on application of debtor under 
Rule 190 o 

The costs under these two heads [a) and (6) will not be liable 
to reduction under Rule 1 12 

(c) Where the assets are certified by the official receiver as likely 
to realise more than £ 200 , but not to exceed £300, three-fifths 
of the following charges, m accordance with the provisions of 
Rule 112, shall be allowed 


2 In Won-Summary Cases 


Instructions for petition — 

Where the assets are certified — 

As not likely to 3 leld £500 
As likely to exceed £500, but not to exceed £1,000 


£1,000, 

£2,000, 

£3,000, 

£4,000, 

£5.000, 

£7.5oo, 


£2,000 

£3000 

£4,000 

£5,000 

£ 7.500 

£10,000 


„ „ £10,000, then the fee shall be increased by 

one guinea for every additional £3,500, or fraction of £2,500 
beyond the first £10,000 

A certificate of the official receiver as to the value which the 
assets arc likely to reah c shall be produced to the taxing 
officer, and the allowance for instructions for petition made m 
accordance therewith 

If the assets realise more than the amount certified by the 
official receiver, the fees mas be calculated accordingly and 
the additional percentage shall be recoverable out of any assets 
as ailablc after pay ment of all costs, charges and fees, if claimed 
in w-nting before the assets base been distributed by the 
trustee and if the assets realise less than the amount so certi- 
fied the excess of percentage shall be disallowed, and if pawl 
shall be repaid to the trustee 


s d 


o 0 


10 o 


o o 


13 4 


3 o 

4 o 

5 ° 

6 o 

7 ° 
X o 


O VO 
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SCALE OF SOLICITOR’S COSTS ( cont ). 

. £ s d 


In cases where a composition is accepted and confirmed by 
the court, the value of the assets shall be taken at the amount 
payable to the trustee or otherwise required for the purposes 
of composition 

Search for prior petition o 6 3 

Drawmg and attesting petition o 13 4 

Attending official receiver with deposit * , o 6 8 

Attending presentation and hearing of petition o io o 

Drawing receiving order and copy and attending passing o io o 

Preparing order of adjudication on application by debtor under 
Rule 190 100 

Attending official receivei on receiving order being made, and giving 
him all necessary information o is 4 

Letters, messengers, etc 060 


3 Debtor's Solicitor's Costs on consenting to a Receiving Ordci on 
Creditor’s Petitton 

Instructions lor and drawing consent to receiving ovdei (if a receiv- 
ing order is made by consent within five days aftei service of 


petition) — 

Where the assets are certified by the official receiver — 

As not hkely to realise ^506 110 

As likely to exceed /500, but not to exceed ^1,000 1 11 6 

11 i> ^|0(®i «» >1 ^,500 2 2 0 

>i «> ^2,500, 3 3 0 

Preparing order of adjudication on application by debtor under 
Rule 190 100 

Attending official receiver on receiving order being made, and 
giving him all necessary information o 13 4 

Letters, messengers, etc 060 

The charges under this paragraph shall not be allowed m cases 
falhng under paragraph 1 [a) and (b) 


4 Debtor’s Solicitor's Costs on filing a Decimation of Inability to Pay 

Instructions for drawing and attesting declaiation of inability to 
pay, including affidavit of identity of debtor (where requisite) 013 4 
Attending filing 068 

The charges under this paragraph shall not be allowed in 
cases falling under paragraphs 1, (a) and (6), or if the debtor 
subsequently files his own petition 
The e\pense of an assignment shall not be allowed where a 
declaration of inability would answer the purpose 

II Petitioning creditor’s solicitor’s bill of costs — 

1 IVhcie the Act of Bankmptcy is Non-compliance with a Bankniplcy Notice 

Instructions for and preparing notice, and preparing lequest to 
issue 

Attending filing 
Notice and two fair copies 
Attending sealing notice and copies 
Service of notice 

Affidavit of service of notice (where necessary) and attending 
swearing 0 

Attending court on hearing of notice and drawing order , 


£ s d 

o 13 4 
068 
068 
068 
050 

o 6 8 

o 13 4 
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SCALE OF SOLICITOR’S COSTS [coni). 

» 

If the debtor sets up a counter-claim or otherwise disputes the 
validity of the notice, all necessary charges in addition to 
the foregoing shall be allowed for perusals of affidavits, 
affidavits m reply or procuring viva vo:c evidence, and 
* where it is necessary to instruct counsel, the usual charges 
for bnef and counsel’s fees shall be allowed 

2 Pi occedmgs on Petition 

Instructions for petition 

Examining particulars of petitioning creditor's account 

If the act of bankruptcy is default made upon a bankruptcy 
notice issued by the solicitor to the petitioner, this last 
charge shall not be allowed 

Where the act of bankruptcy arises under kub-sections i a, b, 
c, d, e, or li of section 4 of the Act, special attendances (where 
necessary) to examine witnesses as to the facts they can 
prove shall be allowed, the charges for which, and for sum- 
moning witnesses, or for affidavits, shall be m the discretion 
of the taxing officer according to the circumstances, and 
where it is necessary to instruct counsel to support the peti- 
tion, the usual charges for bnef and counsel's fees shall be 
allowed 

Search for prior petition 

If the solicitor resides at a distance — 

Writing agent to search for prior petition 
Agent’s writing result of search 
Drawing bankruptcy petition 

Engrossing, where the petition exceeds 7 folios, per folio 
Attesting signature of each petitioning creditor, except where 
petitioners are m partnership 

Where petitioning creditor is a company or corporation with seal 
Drawing and fair copy affidavit verifying petition 
Attending petitioner to be sworn 
Two copies of petition for sealing, per folio 
Preparing subpoena and serving witnesses, or arranging with wit- 
nesses for tlieir attendance on presentation of petition when 
necessary 

Payment of witnesses {see Scale in No VI) 

The petitioning creditor shall not be regarded as a witness , 
he shall not be paid for loss of time, but shall be allowed 
his expenses of travelling and subsistence 
Attending official receiver with deposit 

The amount of deposit is to be charged in the petitioning 
creditor’s bill of costs 

Attending on presentation of petition and investigation of the 
statements therein bj the court, and for clerk 
Attending by agent 

Where the solicitor resides at a distance from the court, his 
travelling expenses maj be allowed, provided the total 
charge docs not exceed costs of attendance by agent 
Drawing order for hearing petition 
Scrv ice of petition {see Scale in No \ I) 

Affidav it as to act of bankruptcy , including drawing and attending 
swearing 

Affidavit of petitioner’s debt, including drawing and attending 
swearing 


£ s d 


1 o o 
068 


068 

036 
036 
o 10 o 

004 

068 
013 4 
0 3 4 
068 
004 


O 13 4 


o 6 8 


1 o o 

2 0 0 


0 3 4 


0 6 8 
0 6 8 
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SCALE OF SOLICITOR’S COSTS {coni). 

* £ s d 

Wheie the debtor consents to an immediate receiving order, anil 
does not employ lus own solicitor — 

Drawing and attesting consent, including affidavit of identity 
(when requisite) — 

Where the assets are certified— 

As not likely to realise £500 1 1 \ 

As likely to exceed £500, but not to exceed £1 ,000 1 11 c 

As likely to exceed £1,000, but not to exceed £2,500 2 2 t 


As likely to exceed £2,300 3 3 0 

Attending court on hearing petition 1 0 0 

Attending by agent 200 

Di awing receiving order and copy and attending passing o 10 0 

Attending official receiver after receiving order made, and 
giving him all necessary information o 13 4 

More than one attendance at the presentation or hearing 
of a bankruptcy petition shall not be aliened unless 
ordered and certified by the court at the time 
Attending court where adjournment ordered 0 *3 4 

Attending by agent 1 0 0 

Instructions for appointment of interim receiver o 13 4 

Drawing and copy application 0 5 0 

Instructions for necessary affidavits in support, each 068 

Drawing same, per folio 010 

Fair copy, per folio 004 

Attending deponents, each 068 

Attending filing affidavits 068 

Attending court on hearing application 1 0 o 

Attending by agent 200 

Drawing order m duplicate and attending to pass 068 

Attending official receiver -with order, paying deposit, and giving all 
necessary information o 13 4 

Letters, messengers, etc (in discretion of taxing officer) 


3 Costs for Substituted Service wheie the Dcbtoi keeps out of the way to avoid 

Service 


Preparing and making application to the court for substituted 
service, including previous attendances to serve which have been 
without effect because the debtor was keeping out of the way 
and could not be personally served (inclusive charge) 015 o 

Drawing affidavit of facts, showing that due pains had been taken 
to effect personal service, per folio o 1 0 

Fair copy of affidavit, per folio 004 

Attending to swear and file affidavit and to obtain order for substi- 
tuted service and drawing up order o 13 4 

4 Whctc the Debtor disputes the Statements in the Petition 
Attending petitioner where the debtor has served notice of disput- 
ing the statements in the petition 068 


Special attendances shall be allowed to examine witnesses as 
to the facts they can prove, the charges for which, and for 
summoning witnesses, shall be m the discretion of the taxing 
officer, according to the circumstances , and where it is 
necessary to instruct counsel to support the petition, the 
usual charges for brief and counsel’s fees shall be allowed 
Attending court when the receiving order is made 100 

Attending by agent . , , 200 
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S&ALE OF SOLICITOR’S COSTS ( cont ) 

S Where the Debtot is required by the Cota l to eu/er into a Bond 

Attending to make enquiries as to sufficiency of sureties 

This charge shall be subject to increase, according to the dis- 
tance of the sureties’ residence , and, where necessary, 
agency charges for making such enquiries shall be allowed 
Drawing exceptions to sureties 
Service thereof on debtor’s solicitor 
Attending court when sureties allowed or disallowed 

The costs of the affidavits in opposition to the allowance of the 
bond for want of sufficiency of sureties shall be the same as 
of other special affidavits 


l s d 
o 13 4 


c-3 4 
050 
o 13 4 


III Special costs . — 

Instructions for appointment of a special manager 
Drawing and copy application 

Instructions for affidavits in support, not exceedmg three m number, 
unless the taxing officer considers that further affidavits were 
necessary, each 
Drawing same, per folio 
Fair copy, per folio 
Attendances on deponents, each 

Attending official receiver to lodge - papers, and to obtain appoint- 
ment to hear application 
Attending official receiver on hearing application 

Proper charges for further attendances on creditors and 
other work necessarily done by a solicitor in connection with 
the appointment of a special manager shall be allowed, but 
no costs shall be allowed on an unsuccessful application 
unless the official receiver shall certify that the costs of the 
application should be allowed 

Attendance at public examination where the court thinks such 
attendance necessary 

The following costs subsequent to receiving order may also 
be allowed upon a certificate in writing of the official receiver 
that the attendance was necessary in the interest of the 
estate, and shall not be exceeded unless specially authorised 
by him — 

Attending official receiver upon preliminary examination 
of debtor 

Attendance at first meeting of creditors 
The petitioning creditor's solicitor may be allowed all proper 
charges at the rate specified in the scale for all work neces- 
sarily or usefully done in the interests of the creditors gener- 
ally for the protection or benefit of the estate between the 
presentation of the petition and the date of the receiving 
order, if the official receiver shall certify that the work done 
was necessary or useful Such certificate may be given by 
the signature of the official receiver to a memorandum con- 
taining such certificate at the foot of the bill of costs 
In exceptional cases where the petitioning creditor’s solicitor 
has prior to the presentation of the petition rendered special 
services m the interests of the creditors generally, and such 
scr\ ices shall have assisted to preserve or increase the assets, 
or otherwise been of substantial advantage to the estate, 
the taxing officer may, upon a certificate signed by the official 


o<3 4 
050 


068 
0 1 o 
004 
068 

068 
0 13 4 


I I o 


O II 4 
o 13 4 
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SCALE OF SOLICITOR’S COSTS (coni). 

^ s d 

receiver to that effect, v hich may be given by a memorandum 
containing such certificate at the foot of the bill of costs, 
alio*- all proper charges for such services at the rate specified 
in the scale 

Where the official receiver employs the petitioning creditor's * 

•solicitor or the debtor's or other solicitor to take any steps 
for the protection or benefit of the estate or in other matters 
not included in the foregoing scale, the costs of work done 
under such employment shall, in the absence of any special 
agreement with the official receiver, be subject to taxation 
under Scale No YT 

♦[Where the solicitor to the petitioning debtor resides at a 
distance there shall be allowed in addition to the items 
specified in No l of the scale for the attendance on pre- 
sentation of the petition cither by the solicitor or by an 
agent such sum as the taxing officer tmnks reasonable, not 
exceeding — 

In summary cases o iz o 

In other cases - i o o 

The allowance in *ummar\ cases -shall not be subject to 
am reduction under Rule 112 (2)] 

IV. Taxation of petitioner’s costs : — 

Drawing bill of costs and copy, and notice of and attend ince at 

taxation — 

On debtor’s petition . o 15 o 

On creditor’s petition (vhen costs do not exceed £:o) o 15 o 

With an additional allov anc< vhere costs exceed £ 10 of 5 per 
cent on the amount of the lull, provided that the total fee 
shall not exceed £$ 

No charges, ocept those included under the preceding =calcs, shall be 
allowed in the case of a debtor’s petition or unopposed creditor’s petition, 
unless m the latter case the taxing officer considers that for special reasons 
additional items maj be allov cd 

Where the petition is opposed, co-ts mav lie allov ed in addition for neces- 
sary matters, not provided for under the jireceding scales or under Scale 
No VI , such allowance? ‘■hall be made in conformitv vitli that scale as 
nearly as may be or with the scale? of co*ts in the Supreme Court, according 
to the nature of the proceeding 

V. Debtor’s solicitor’s costs . — 


1. Where the Court allows Costs to the Debtor on a Bankruptcy Notice being set 

aside 


Instructions to apply to set aside bankruptcy notice 
Perusing and considering bankruptcy notice 
Instructions for affidavit of counter-claim . 

Drawing same, per folio 

Fair copy, per folio ... 

Attending to file, and draw mg application for ajjpomtment to hear 
and notice .. .... 

Costs of further affidavits, or of procuring vivi voce evidence, 
and of other incidental charges properly incurred, including 
where necessary usual charges for brief and fees to counsel, 
shall be allov ed in the discretion of the tar mg officer 
* The words in brackets v ere added by the Rules of 1896 


£ s <1 
068 


o $ o 
068 


010 


004 


068 
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s. d. 

i o 
10 6 
6 S 


6 S 

5 ° 

2 O 

6 3 
2 6 
2 6 
6 S 


StALE OF SOLICITOR S COSTS (cr, ?.). 

Amending co art on appLcanon — 

If heard ... ....... I 

It (aC^OaM.SC ..... .. . O 

Drawing order sac copy. and attending to pas« . . o 

' Letters." messengers, etc (m discretion of tkxmg omcer) 

The center s personal expenses fcr travelLng and loss of time 
shall be allowed acccramg to me scale :cr witnesses 
2. V.'rf ir C" • r' c r ~ s C'T's J j ‘f-- D"‘~r **r D sr^ssii cr Pc' i n 
Attendees cebtcr sen ec with copy of petition and taking instruc- 
tions to show cause ... o 

Drawing notice to show cause . o 

Tto far cop.es fcr service . o 

Attend-ng fiLng . . ... . o 

Sers-ce on creditor, including postage . .. o 

Sendee on cred-tor s solicitor " o 

Perusing and ccns.uenng pennon o 

Special attendances still oe allowec to examine witnesses as 
to the facts fhev can prove, the cnarges fcr wmch and for 
sammemng witnesses shall ce in me accretion of me taxing 
o~cer according to the crrcnmstances. and wneie it is neces- 
sary to mstmet connseL me usnal charges for brief and 
counsels fees shzll be allowec. 

Attending court on pennon 

If heard . i 

Ii aejormed .. . .. o 

Drawing order and copy, ara attending to pass _ o 

Letters' messengers ere {in discretion of taxing omcer) 

The debtor s persona! expenses for travelling ana loss of time 
shall be allowed according to the scale for witnesses 

VI- ftfcsceUaneous and general costs : — 

I C" - *.- r 7 1' ■ Di% r > -sd.» m irer'a r« i : fx:3 ‘‘it ?.tt .* smn*r tr Or~~r 

i s d 
o i; . 
o 6 S 
6 S 
2 6 


I o 
io 6 
6 S 


Amencsnce m coart 
Drawirn order and passing . . 

Attendee counsel .. 

Nonce to ~i tresses each 

Payment to witnesses (s'* scale relow' 

2 IP imr‘z 

Warrant, -w a r ra nt of secure, or searen warrant 

Ana if more man lour foLcs for eacn foLo be\ond four 


o 

o 


o 

o 


7 o 
i J. 


Service of petition, order notice, or other process each service . . 050 
If me cistance be mere man two miles. :s per mile on snch 
further distance, or a sum. m the discretion of the taxing 
o'urer. accorcmg to arcamstances 

Service by post, mcludmg postage . . . . _ .. o 2 6 

Spec-a* service under an order (m a jereaon of taxing onicer) 

Ir cases of greet c .stance me service snail be by agent, anless 
omer-tse sanctioned. 

1. Ir - rvM. * 

Fc- statement of facts, cr special case fcr me op-n-on of the court, 

Jccge. cr- Registrar . - - 015 4 

Fcr record for tnal .. . . o 13 ^ 
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<1 - d 

. ^ 


For motion 068 

For motion on appeal o 13 4 

For any proceeding or application not otherwise provided for 068 

For application for directions 068 

For application for substituted service o 6 8* 

To appear on hearing of a matter under Rule 013 4 

For special affidavits 068 

For proposal for scheme of arrangement ot composition 068 

For case of opinion of counsel 068 

For brief on hearing, trial, or determination of any petition, issue 
of fact, special case, or motion other than an interlocutory motion 
before the court or a judge or a registrar of the High Court 1 1 o 

For such brief and foi brief on hearing of an appeal, when 
witnesses arc to be examined or cross-examined, such fee 


may be allowed as the taxing officer shall think lit, having 
regard to all the circumstances of the ease, and to other 
allowances (if any) for attendances on witnesses and 
procuring evidence 

For brief on hearing of any interlocutory motion o 6 8 

(or such further sum as the taxing officer may allow) 

For brief on any other proceeding not otherwise provided for, such 
fee as the taxing officer may allow 


5 Drawing Documents 

Commission or order for examination of witnesses abroad, per folio o I o 
Other orders where necessary, per folio o i o 

Proposal for scheme of arrangement or composition, per folio o 1 o 

Application for an appointment before a judge or registrar, and uipy 030 
Briefs and cases for opinion of counsel, per folio 010 


6 Petusals 

Of notice of motion by the solicitor of the party on whom the same 
is served 

Or, if exceeding 20 folios, per lolio 

Of documents (by London agent) on an appeal 

Of affidavits, depositions, and exhibits by the solicitor of the party 
against whom the same can bo read, per folio 
Of other documents where necessary, pei folio 


6 

0 

1 

to 


0 

0 


S 

4 

o 

o 

4 

4 


7 Attendances 

At court on a pphcation to prosecute a petition 111 a particular 
district, or to transfer petition from one district to another 
On application for directions 

At court on application for warrant, warrant of seizure, or search 
warrant 

Instructing officer as to execution of warrant, wairant of seizure, 
or search warrant 
To file affidavits 
General attendances, each 
Long and special attendances 
(or more, in the discretion of the taxing officer ) 

At meetings of creditors (other than first meetings) or of com- 
mittees of inspection when duly authorised and necessary, per 
hour 1 


o 13 4 
o 13 4 

o 13 4 

o 6 8 
068 
068 
o 13 4 


o 10 o 
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® 8 Ietleis, Telegrams , Etc 


Writing letters, each, special o 

Ditto, common o 

•Circular letters, original letter, if special o 

Ditto ditto if common o 

For each copy thereof, including addressing and despatching, not 
exceeding io - o 

If above io m number, letters shall be printed, and there shall be 
allowed for each copy addressed and despatched in addition to 
printer's charges o 

Preparing and attending to despatch necessary telegrams o 


s. d 


5 o 
3 6 
S 0 
3 6 

i o 


o 6 
5 o 


VII General regulations — 

1 All costs, save as in this scale provided, which shall be properly incurred 
under the provisions of the Act or Rules, shall be allowed on the " Lower 
scale " in Appendix: N to the Rules of the Supreme Court, 1883 

2 In respect of business connected with sales, purchases, leases, mort- 
gages, and other matters of conveyancing, and m respect of other business 
not being business transacted in court or m chambers, and not being other- 
wise contentious business, the solicitor's remuneration shall (m the absence 
of any agreement to the contrary) be regulated by the General Order under 
the Solicitors' Remuneration Act, i88r, for the time being in force , provided 
that, m cases of sales of mortgaged properties, the trustee’s solicitor, if Ins 
remuneration shall be under Schedule 1 of the existing order, shall only be 
entitled to percentage upon so much of the proceeds of sale as shall not 
be chargeable by the mortgagee's solicitor with the percentage, and such 
percentage shall be payable only out of the proceeds of sale 

3 All court fees and other proper disbursements shall be allowed in addition 
to the remuneration m this scale provided 

4 Extra allowance for length of sittings, or other increased allowances 
not inconsistent with this scale, may be allowed , provided that any such 
allowance shall have been ordered and certified by the court at the time, or 
all such charges will be disallowed 

5 Vouchers shall be produced on taxation for all payments, or such 
payments shall be disallowed 

6 Bills of costs shall be written lengthwise on one side only, distinguishing, 
by insertion in separate columns, costs out of pocket from charges for work 
done and time expended Dates shall be furnished to each item, but they 
must not be written m the margin, which shall be left-clear for taxation 

7 The fees allowed for drawing any affidavit or other document shall 
include any copy made for the use of the solicitor, agent, or for counsel to 
settle 

8 No instructions for an affidavit shall be allowed when the sohcitor or 
his clerk makes the affidavit 

9 The allowances for instructions and drawing an affidavit in answer to 
interrogatories and other special affidavits, and attending the deponent to 
be sworn, shall include all attendances on the deponent to settle and read over 

10 The fees allowed for delivery of documents, services, and notices shall 
not be allowed when the same sohcitor is for both parties, unless it be 
necessary for the purpose of making an affidavit of service 

11 The fees allowed for perusals shall not apply where the same solicitor 
is for both parties 

12 Where the same solicitor is employed for two or more persons having 
the same interest, and separate papers are delivered, or other proceedings 
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SCALE OF SOLICITOR’S COSTS ( coni ) * 

had by or for two or more such persons separately, the taxing offiler shall 
consider in the taxation of such solicitor's bill of costs cither between parti 
and party, or between solicitor and client whether such separate papers or 
other procee din gs were necessary or proper , and if he is of opinion that any 
part of the costs occasioned thereby has been unnecessarily or improperly « 
incurred, the same shall be disallowed 

13 A folio is to comprise 72 words ci er\ figure comprised m a column or 
authorised to be used being counted as one w ord 

14 In special cases where counsel are not instructed to appear in court 
and the solicitor acts as advocate a charge by the solicitor for the preparation 
of minutes of fact or e\ idence for his own use may be allowed, and in addition 
such special fee as the taxing officer ma\ think fit, ha\ mg regard to the nature 
and importance of the case and the questions m\ oh ed 

15 As to all fees or allowances which are discretionan , the same are, 
unless otherwise provided, to be allowed at the discretion of the taxing officer, 
w r ho m the exercise of such discretion is to take into consideration other fees 
and allowances to the solicitor and counsel if nn\ 111 respect of the work to 
which am such allowance applies, the nature and importance of the matter, 
the amount invoked, the intei est of the parties the estate or person to bear 
the costs, the general conduct and costs of the proceedings and all other 
circumstances 

16 Any person who may be dissatisfied with the allowance or disallowance 
bv the taxing officer in any bill of costs taxed b\ him of the whole or any part 
of any items, may at any time before the certificate or allocatur is signed, 
carry in before the taxing officer an objection in waiting to such allowance 
or disallowance, specify mg therein by a list, in a short and concise form, the 
items or parts thereof objected to, and the grounds and reasons for such 
objection, and may thereupon apply to the taxing officer to renew the 
taxation in respect of the same 

17 Upon such application the taxing officer shall reconsider and review 
lus taxation upon such objection, and he mai if he shall think fit receive 
further evidence m respect thereof, and if so required bv the solicitor or any 
person interested, he shall state either in his certificate of taxation or allocatur 
or by' reference to such objection the grounds and reasons of his decision 
thereon and any special facts or circumstances relating thereto 

18 Any person w'ho may be dissatislied with the certificate or allocatur 
of the taxing officer as to any' item or part of an item which ma\ have been 
objected to as aforesaid, may within fourteen dais from the date of the 
certificate or allocatur or such other time as the court or judge or taxing 
officer at the time he signs his certificate or allocatur mai allow, apph to 
the judge for an order to review the taxation as to the same item or part of 
an item, and the judge may' thereupon make such order as the judge may 
think just , but the certificate or allocatur of the taxing officer shall subject 
to the provisions of the Bankruptcy Rules for the time being relating to the 
review of taxations at the instance of the Board of Trade where the taxa tion 
lias been made by a registrar of a county' court, be final and conclusive as to 
all matters w'hich shall not have been objected to in manner aforesaid 

19 Snch application shall be heard and determined by the judge upon 

the evidence which shall liav e been brought in before the taxing officer, and 
no further evidence shall be receded upon the hearing thereof the 

judge shall otherwise direct 

20 The allowances to witnesses m bankruptcy proceedings m the High 

Court shall be m accordance with those for the time being ord manly made 
in other proceedings in the said court In the County Courts such allowances 
shall be in accordancu with the scale for the time being m force m the County 
Courts \ 
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SCHEDULE 

As to # the requirements of a schedule to a bill of sale, see Bills of 
Sale, p 62 

SCHEME OF ARRANGEMENT. (See Composition or Scheme of 
* Arrangement ) 

SCOTLAND. (See Ireland and Scotland ; and Receiving Order, 
p 263) 

SEAL. 

A corporation may act (m bankruptcy) by officer authorised 
under seal (1883, s 148) 

Every court having jurisdiction m bankruptcy has a seal 
describing the court m such manner as may be directed by order 
of the Lord Chancellor Judicial notice is taken of the seal, and 
of the signature of the judge or registrar of any such court, m all 
legal proceedmgs (1883, s 137) Sealed copies of proceedings are 
received m evidence (i b , s 140) 

SEARCH WARRANT. (See Realisation of Property ) 

SECRET ARRANGEMENT. 

As to the effect of a secret arrangement between debtor and 
creditor on a composition, see sub tit Composition or Scheme 
of Airangement, p 88 

SECURED CREDITOR (See also Mortgaged Property) 

(a) Definition — 

( 1 ) Generally 

(u) Moit gages, etc 

(in) Wheie theie is money in court, p 289 
(iv) Landloid 

(v) Execution creditot. 

(&) Petition of secured creditor — 

(l) Gene) ally 

(ii) Estimate of security 

(iu) Whcthc) tnistee can redeem the scan if y, p 290 

(iv) Ct editor omitting to give up oi estimate secmily 
(c) Proof by secured creditor — 

(l) Generally 

(n) Wheie he does not realise oi surrender 
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SECURED CREDITOR (con/). 

(hi) Redemption of reunify 

(iv) Amendment of valuation, p 291 

(v) Comics open to secured cicditoi 

(d) Effect of annulment on security 

(f) ErFECT OF SURRENDER OF SECURITY 0\ SUBSEQUENT 

INCUMBRANCES 

(/) Voting of secured creditors, p 292 

(g) Effect of receiving order on secured creditor 

(//) Secured creditors under deed or arrangement . 

(a) Definition — 

(i) Generally The leim “ seemed cicditoi ” means a peison 
holding a moilgage, chaige, ox hen on the piopcily of the debtor 
(B A, 1883, s 168 (1) ) It does not theiefoic include a peison 
having secui it v ovci the piopeity of a stiangci, noi does it include 
a joint cieditoi having secui lty ovci the joint estate (Ih p Peacock, 
1825, 2 G1 & J 27) 

A judgment cieditoi who has obtained an older for (lie appoint* 
ment of a leceivei is not thereby made a seemed cicditoi tin ie 
Dickinson, Ex p Charmgton, 1888, 22 Q B D 193) Butwheie 
a defendant who pays money into couit with a denial of liability, 
becomes bankiupt before the heating, and his tiustec admits the 
plaintiffs claim in pait oi in full, the plaintiff is to that extent a 
secured ci editor (In icGoidon, Ii\ p Navalchand, 1897, 2 Q B 516) 
Again, m an action on a bill the defendant deposited money m 
couit Befoie judgment the defendant became bankiupt The 
plaintiff was held to be secured (Ex p Banna, In ic Keywoith, 1874, 
30 L T 620) 

(u) Mortgagees, etc It is cleai that a moitgagee would be 
a secuied creditoi within the meaning of the section, but a meie 
licence to seize affoids no pioteclion unless executed pnoi to the 
date of the act of bankiuptcy to which the title of the tiustee 
relates ( Cole v Kemot, 1872, L R 7 Q B 534) An assignment 
of propei ty, howevei, gives the assignee a good title, and can be 
enforced against the trustee, unless it is void, because it conti avencs 
the Bills of Sale Acts (see BtUs of Sale) 

An agreement to assign aftei -acquired pioperty is valid m equity 
provided it is the intention of the paities, and is made dear by the 
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assignment, that the assignee acquires an interest in the property 
as soon as the assignor acquires it (see Holtoyd v Mai shall, 1862, 
10 H L C 191 , Reeve v Whitmore, 1863, 33 L J Ch 63) To 
the extent, then, that his assignment is valid, an assignee may be 
said to be a secured creditor 

A charge on money already earned but not payable until after 
the assignor became bankrupt [Ex p Moss, In ie Toward, 1884, 14 
Q B D 310) , and an assignment of instalments under a hning 
agreement accruing after bankruptcy (In re Davis & Co , Ex p 
Rawlings, 1SS8, 22 Q B D 193), have been held good as against 
the trustee But if the property assigned does not come into 
existence until after the bankruptcy, there is no security, and the 
assignee must prove m the bankruptcy (Collyei v Isaacs, 1881, 
19 Ch D 342) 

(m) Where there is money in court Where there is money paid 
into court in connection with cases between debtor and creditor, 
the creditor is secured to the extent of the amount paid in (see 
In ie Fold, Ex p the Ti ustee, 1900, 2 Q B 211, and cases there cited) 

(iv) Landlord As to the position of a landlord, see s 42 of the 
B A , 1883, which is dealt with sub tit Landloid and Tenant 

(v) Execution creditor With regard to creditors who have 
issued execution on the debtor’s property, they are protected to 
the extent mentioned m s 45 (see Execution Ci editor) 

(b) Petition or secured creditor — 

(i) Generally If the petitioning creditor is a secured creditor, 
he must, in his petition, either state that he is willing to give up his 
security for the benefit of the creditors in the event of the debtor 
being adjudged bankrupt, or give an estimate of the \alue of his 
secunty In the latter case he may be admitted as a petitioning 
creditor to the extent of the balance of the debt due to him, aftei 
deducting the value so estimated m the same manner as if he were 
an unsecured creditor (B \ , 1883, s 6 (2) ) The court will not 
restrain a secured creditor in the exeicise of his legal remedies 
(E\ p Hirst, litre Wlieily, 1879, 11 Ch D 273) and he inaj realise 
his secunty at any time even after receiving order (B A 1SS3, 
s 9, ad rnf ) 

(u) Estimate of secunty . The estimate need not be a true one, 
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SECURED CREDITOR (iw»M (i«in p 2R7) 

p ravloi.Inu I.tiitV 1$S1 13 0 B 1) 1'iS) and unit s- !t ran In 
said to ho sham an l insubstantial tin mart ought not to onqiun 
into its corin' tnoss (In u Ilitlit.ii, UMs, I K It 602) 

(m) Whether trustee can redeem the security I In tuistn i' 
not entitled to ledum the muiiiU .it tin \ din silted m the 
petition, the inks as to nihmptiou (It \ 188 1 s, h, ,1 |j 

Rs 11 l.t) onl\ apphmg win it tin «itdil«*i his pimid ( oi tin 
pniposc of \oting < tc (In i< I tiu f ir,l \ (> s.i// j»\, IJtno 2 O It 5|Ui, 
(see pat (i), (in) ni/rti) \ tiustu to whom tin *-iiiiit\ s giun 
simplj tahis the neditoi s pin* )h cannot alt< i tin lights of 
pilot oi subsequent moitgagits (( imkiniU \ ftivw 1877 (» 
Ch I) 735 

O' ) Creditor omitting to gi\e up or estimate security \ 1 n ditoi 
who noitlui gnos up not (stimitesdo s not m tin Mint nl the 
debtoi becoming hud nipt loiftit his suiuitj (Moot \ ! i'j.7 1>» 
Italian llanh, 1S79, 10 C It I) 88! >, hut in tint nis tin pitition 
will not he good (i l> pn ]isstl, \\ R p (>8‘)j unh %s aiuendid 
(i\ p 1 and> limit n Inr , Po^t 1S82 20 th I) 2S0i 

(0 Pitoot in si 1 1 in n i m mi iiK 

(l) Generally If a snuied iti ditoi, n , oiu who holds a 
mortgage oi some othu vtutiiv ii dis« s his seriuit\,ln mi) pio\e 
for the balance due to him aftu dtdui ting tin in t amount r«ah id 
but on suucndcung his sluiiiin to tin oliuid menii oi tiustee 
foi the gencial Ixneflt of tin cuditois hi ma\ ptmo toi the wlioh 
debt (B A 1883, Sc hid II (0), (Itt)) \ s<,uud d« ditoi must 
limit Ins pioof to the amount dm foi pnmipal and intctiM at the 
date of the winding up aftu ch ducting tin pioueds ol the 
realisation (QimUinmin\ (as t , 1H92 1 (h KW) 

(u) Where he does not realise or suricnder If a s l( uiecl ciiditm 
docs not eithei usdi-e oi sunendci his sennit), he must befoie 
ranking for dividend gi\e partuulais of his secuut \ , and the ' .due 
at w'luch he assesses it In this case* he ina\ onl\ lec ei\ t a di\ iclend 
in lcspcct of the balance clue to him aftei deducting the assessed 
value (Schcd II (II) ) 

(m) Redemption of security When a security is so \ alucd the 
tiustee may icdccm it on pajmcnl to the ci editor of the assessed 
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value , *hnd if lie is dissatisfied with the assessed value, he may 
require the security to be sold by public auction (ib (12) (a) (b) ) 
A cieditor, however, may requue the trustee to elect whether he 
will oi will not exercise the power of redemption, and unless he 
makes his election to do so within sue months he shall not be entitled 
to e\eicise it (ib , (c ) ) 

(iv) Amendment of valuation : A creditor may amend his 
valuation and pi oof on showing that they were made bond fide on 
a mistaken estimate, or that the secuiity has diminished or increased 
m value He must bear the cost of amending the valuation of his 
security and proof, unless the trustee allows the amendment without 
application to the couit (Sched II (13) ) It would seem, however, 
that if the trustee has actually elected to redeem, the creditor 
cannot amend his valuation (Ex j> Norns, In ie Sadie), 1886, 17 
Q B D 728), (see also In ie Fanshawe, 1905, 1 K B 170) 

Where, upon amendment, the security is greater than as stated 
in the original estimate, the secured creditor must refund any 
surplus dividend he may have received If the secuiity is less 
than the original estimate, he is entitled to be paid out of moneys 
available m the hands of the trustee, but a dividend already paid 
cannot be disturbed (ib , (14) ) 

(v) Courses open to secured creditor The following couises are 
open to a secured creditor (1) He may rely on his security and 
not prove at all , (2) He may realise his secuiity and then prove 
for the balance , (3) He may surrender his security and then prove 
for the whole debt , (4) He may state m his proof the particulars 
of his security, the date when it was given, and the value at which 
he assesses it, if it be over property of the debtor 

(d) Effect of annulment on security Where a secured 
creditor valued his security and proved foi the balance after deduct- 
ing the assessed value, the bankruptcy was annulled before the 
trustee had redeemed It uas held that the debtor could redeem 
upon paying the assessed value with interest (Peaice v Bull aid, 
1908, 24 T. L R , 353) 

( t ) Errccr of surrender of security on subsequent incum- 
brances The effect of a first mortgagee giving up his secunty is 
simply to put the trustee in his place It does not accelerate the 
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rights of subsequent mortgagees [Craclmall v Janson, 1877? 6 Ch D 

735) 

(/) Voting of secured creditors See Meetings of Creditors, 
p 197 

(g) Effect of receiving order on secured creditor As to 
this, see Receiving Order, p 263 For the manner in which secured 
creditors are entered in the statement of affairs, see Statement of 
Affairs, p 303 

(A) Secured creditors under deed of arrangement As to 
the protection of a secured creditor under a deed of arrangement, see 
Deed of Arrangement, p 118 

SECURITY (and see Secured Creditor) 

For costs Bankruptcy is not a ground for ordering a plaintiff 
to give security for costs [Rhodes v Dawson, 1886, 16 Q B D 548) 

A trustee bringing an action for the benefit of the estate need 
not give security [Cowell v Tayloi, 1885,31 Ch D 34) As to 
security for costs on appeal, see Appeal 

To be by bond Where a person is required to give security, it 
must be in the form of a bond, with one or more surety or sureties, 
to the person proposed to be secured (R 38) The bond is to be 
m a penal sum not less than that for which security is taken (R 39) 
A deposit in court may, however, be made in lieu of security by 
bond (R 40) Again (by R 42), the security of a guarantee 
association may be given in lieu of a bond or deposit 

By whom given . As to security by a trustee in bankruptcy, see 
Trustee, p 318 , security by trustee under composition, .see R 210 
and Composition or Scheme of Arrangement, p 79 , security by 
special manager, see Manager, p 191 

SECURITY FOR COSTS (See Security ) 

SEDUCTION 

Damages incurred owing to a seduction are not released by 
discharge, see Discharge of Bankrupt, p 130 

SEIZURE OF PROPERTY 

As to the provisoes for seizure which may be inserted m a bill 
of sale, see Bills of Sale, p 65 , as to the seizure of a bankrupt’s 
property, see Realisation of Properly, p 258 



293 


S] BANKRUPTCY AND BILLS OF SALE 

SEPARATE PROPERTY 
A married woman carrying on a trade separately "from her 
husband is, in respect of her separate property, subject to the 
bankruptcy laws as if she were a feme sole (M W P A , 1882, s 1 
[5) ) The separate property of a married woman does not pass 
to hei husband’s trustee (Ex p Sibeth, 1885, 14 Q B D 417), nor 
is it within the reputed ownership of the husband (see Reputed 
Ovena ship ) 

SERVANTS (See Clerks, Servants, and Labourers ) 

SERVICE OF PROCESS (and see Notice) 

Hours for service Service of notices, orders, or other proceedings 
must be effected before 6pm except on Saturdays, when it must 
be effected before 2pm Service after 6 p m on any week day 
except Saturday shall be deemed to be service on the following 
day Semce after 2 pm on Saturday shall be deemed to have 
been effected on Monday (R 90) This rule has no application to 
notice to a sheriff of a bankruptcy petition under s 1 1 of the Act 
of 1890 ( Lolev Bella tdge, 1898, 1 Q B 256) 

Service on a firm This may be effected at the firm’s place of 
business, on a partner or manager (R 260) As to service of a 
petition, see Petition, p 228 

SET-OFF (See Mutual Credit and Set-off ) 

SETTLEMENT, (See Voluntary Settlement.) 

SHARES 

Shares held by a bankrupt may be disclaimed by the trustee if 
eg, they are buidened with liability for calls (see Disclaimer, 
p 138) ' 

SHERIFF (and see Execution Creditor). 

(l) Definition 

(n) To sell by public auction 

(m) Unless piivate sale allowed 

(iv) Shcnff having notice of receiving oidei — 

(a) “ Goods of dcbtoi ,” p 295 

(b) What ts “notice" of receiving order, 

(c) Wheie there is no icqucsl to deliver 

(d) “ Costs of the execution ” 
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SHERIFF {coni ) 

(v) Dufy u'hac execution foi sum exceeding £20 

(a) " Exuedmg £20," p 293 

(b) “ Fouiiecn dax>s ” 

(yi) Bond fidt, pwchasci ftom shmff 
(mi) Bail bond given io shenff p 297 
(mu) Hoie afftefed bv bill of sale 

It lias already been pointed out that it is an act of bankruptcy 
to allow goods oi the pioceeds of the sale of goods taken under 
execution to remain in the hands of the sheufi for 21 dais (see 
of Bank) itpicv p 17) The Bankruptcy Act also contains 
pronsions which are intended to settle the question whether 
goods held by the shenft belong to the execution creditor or the 
trustee 

( 1 ) Definition The term “ shenft ” as used in the Act, includes 
any officer charged with the execution ^of a wnt or other process 
(see Dilapidation of Tcims p 1S3 , but does not include a mere 
" man in possession ” [Ex p Wamn 1SS5, 15 Q B D 4S) 

(u) To sell by public auction Wheie the shenff sells the goods 
of a debtor under an execution for a sum exceeding £20 (including 
legal incidental expenses), the sale must unless the court otherwise 
ordeis be by? public auction and not by bill of sale or private 
contract and must be publicly advertised" on and dunng the tluec 
pieMous days piecedmg the sale (B A 1SS3 s 145) If the shenft 
conti avenes this section the sale is megular but valid until actually 
set aside (Ciaioshaw v Hamson 1894 1 Q B 79) 

(in) Unless pnvate sale allowed The shenft may apply for 
leai e to sell pnvately? but if he lias had notice of anothei execution 
the couit will not consider an application until notice has been 
gnen to the otliei execution ci editors, who mav appear and be 
heaid (B A , 1890, s 12) 

(iv) Shenff having notice of receiving order " Where any goods 
of a debtor are taken m execution and before the sale thereof or the 
completion of the execution by the receipt or lecovery of the full 
amount of the levy, notice is served on the shenft that a leceiving 
older has been made against the debtor, the shenft shall on lequest 
deliiei the goods and any? money seized oi leceived m part 
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satisfaction of the execution to the official receiver, but the costs 
of the execution shall be a first charge on the goods or money so 
delnered, and the official receiver or trustee may sell the goods, 
*or an adequate part thereof, for the purpose of satisfying the 
charge” (B A, 1890, s 11 (1)) 

This section applies to any execution , but it only applies if 
the execution has not been completed Certain words and phrases 
used lequire explanation 

(a) “ Goods of a debtoi ” The goods of a debtor within the 
meaning of these provisions do not include goods impounded to 
meet the landlord's claim for rent (In ie Mackenzie , 1899, 2 Q B 
566) It is important to notice that the rule m bankruptcy which 
exempts tools, beddmg, etc , to the value of £20, has no application 
to a sale by the sheriff, who may sell everything except tools, etc , 
to the value of £5, which are exempt from seizure by virtue of 
8 and 9 Viet c 127, s 8 (see In re Dawson, 1899, 2 Q B 54) 

Goods m the sheriff's possession are not within the order and 
disposition section (see Reputed Ownership , p 271) 

(b) W ' hat is “notice of lecetvtng oidei ” The notice must be 
served on the sheriff or his agent for the purpose , notice to a man 
in possession is not sufficient (BeUyse v McGinn, 1891, 2 Q B 
227) There is no restriction as to the time when the notice may 
be served (see Lole v Betteridge, 1898, 1 Q B 256) 

(c) Wlieie tlieie is no lequesl to deliver Unless requested by the 
official receiver to hand over the goods, the sheriff must sell The 
trustee cannot then question the sale (Woolf oi d's Estate Tiustee 
v Levy , 1892, 1 Q B 772) The execution creditor may, however, 
be deprived of the benefit of his execution by virtue of s 45 (see 
Execution Creditoi) 

(d) “ Costs of the 6 X 601111091 " as to these, see Ini eW ells and Cioft, 
1893, 10 Mor 69 The costs must be taxed by the officer of the 
couit, and if the bill of costs is not brought in for taxation within 
one month fiom the date of the delivery of money or goods the 
official referee or trustee may decline to pay them (R 1 18 As to 
costs under s s (2), see R 119) 

(v) Dufy where execution for sum exceeding £20 " Where under 

an execution in respect of a judgment for a sum exceeding twenty 
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pounds, the goods of a debtoi aie sold 01 money is paid »i older 
to avoid sale, the sheriff shall deduct his costs of the execution 
from the pioceeds of sale or the money paid and retain the balance 
for fourteen daj>s, and if within that time notice is seived on him • 
of a bankiuptcy petition having been piesented against or by the 
debtoi and a receiving oidex is made against the debtoi thereon 
01 any othei petition of which the shenff has notice the shenff 
shall pay the balance to the official leceivci oi as the case mav be, 
to the tiustee, who shall be entitled to letam the same as against 
the execution creditoi ” (B A , 1890 s 1 1 (2) ) 

It follows fiom this section that the shciift must retain for 
14 days the pioceeds of sale where the execution has been for 
a sum exceeding £20 Notice of a petition is hcie sufficient 

The woids, “ the goods of a debtoi ” which aie to be found in 
the fust line of s s (1) make it plain that the sub-section only applies 
wheie the debtoi whose goods are seized and the debtoi who is the 
subject of the petition aie the same person So wlieie there was 
judgment and execution against a film, and a receiving oidei against 
an individual paitnei the trustee had no title as against the 
execution creditor (DiU v Biookc & Sons 1S94 2 0 B 33S) 

(fi) “ Exceeding £20” Inasmuch as the creditoi who issues 
execution foi a sum exceeding £20 luns the nsk of bankiuptcv 
preventing his getting anything, he may be well advised to 
abandon the excess ovei that amount and issue execution foi a 
less sum Tins is legitimate (see In it Huiks Ex p Balhui 1878, 

7 Ch D 882) By adopting this couise he avoids another evil, 
namely, sale bj? public auction, m vvhicli mannei goods seized foi 
more than £20 must be sold unless the court otliei wise oiders 
(B A , 1883, s 145) 

(6) “ Fowtccn days” This penod commences to um at the 
completion of the whole sale (/o«ts v Pin all, 1883 11 Q B. D 
430), not fiom the date of the last receipt of the pui chase monev 
by the shenff (In ie Cupps & Co , 1888, 21 Q B D 472 As to the 
effect of an inteqileader oidei, see Hcathcoic v LivcsLv. 1SS7, 19 
Q. B D 285) 

(vi) BonS. fide purchaser from shenff An execution levied by 
seizure and sale on the goods of a debtoi is not invalid b}' reason 
only of its being an act of bankiuptcy, and a peison who pui chases 
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SHERIFF (aw/), (index p 293). 

the goods in good faith under a sale by the sheriff shall m all cases 
acquire a good title to them against the trustee in bankruptcy 
(B A , 1883 s 46 (1) ) 

• (vii) Bail bond given to sheriff . A bail bond gi\ en to a sheriff 
is not released by an order of discharge (see Discharge of Bankiupt) 
(vni) How affected by bill of sale : Unregistered bills of sale are 
\oid as against the sheriff (see Bills of Sale p. 6S) 

SHORTHAND NOTES 

r As to the employment of a shorthand writer see R 67 

SMALL BANKRUPTCIES. 

(i) Generally 

(n) Application of Bankruptcy Act to — 

(а) Trustee 

(б) Committee of inspection 

(c) Other modifications p. 29S 
(w) Application for ordtr for summary administration 

(iv) Rules as to summary administration 

(v) Disclaimer of lease p 299 

(vi) Costs in summary case 

(i) Generally : When a petition is presented b\ or against a 
debtor and the court is satisfied that the property of the debtor 
is not hkelv to exceed in value ^300 the court mav make an order 
that the estate be administered in a summary manner (B A 
1883, s 121) 

(u) Application of Bankruptcy Act to : Where such an order is 
made the provisions of the Bankruptcy Act apply with the 
following modifications — 

(fl) Trustee * If the debtor is adjudged bankrupt the official 
receiver is the trustee in bankruptcy (ib s.s (1) ) but the creditors 
maj, b\ special resolution resolve that some person other than 
the official receiver shall be appointed trustee 
As to the accruer of the trustee’s title where a receiving order is 
made against a judgment debtor, see Title of Trustee p 313 
(b) Committee of inspection . There is no committee of inspection 
but the official receiver may with the permission of the Board of 
Trade do all things which ma\ te done by the trustee with the 
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permission of the committee (ib , s s (2) , see Committee of Inspection, 
p 77 

(c) Other modifications Such other modifications as may be 
made in the provisions of the Bankruptcy Act by the Bankruptcy • 
Rules, provided that the rules must not modify the provisions of 
the Act with regard to the examination or discharge of the debtor 
(ib , s s (3) ), (see par iv, infra) 

(m) Application for order for summary administration As soon 
as he has received notice of his appointment, the official receiver 
or his deputy must hold a personal interview with the debtor, in 
order to decide whether the estate shall be administered under 
s 121 (R 324) The report of the official receiver is sufficient 
evidence on which to make an order under this section No 
affidavit is necessary (In re Hormblow, Ex p 0 R , 1885, 53 L T 
155) 

Form of application for summary administration under section 121 
(No 44 ) 

(Title ) 

I, GH , the official receiver in the above matter, hereby report to the 
Court that the property of the debtor is not likely to exceed m value £300, 
and I apply that the Court may order the estate to be administered m a 
summary manner pursuant to section 121 of the Act 

Dated this day of 188 

G H , Official Receiver 


Form of order for summary administration (No 45.) 

(Title ) 

., U P?° the application of and reading it is ordered 

that the estate of the above-named debtor be administered m a summary 
manner pursuant to section 121 of the Act 

Dated this clay of 188 

By the Court, 

Registrar 


(iv) Rules as to summary administration Rule 273 of the 
Bankruptcy Rules makes the following pi 0 vision for summary 
administration The proceedings are not advertised in a local 
paper, unless the Board of Trade so directs If no proposal for a 
composition or scheme is lodged as provided by s 3 of the Bank- 
ruptcy Act, 1890 (as to which see Composition or Scheme , p 79), 
or within such time as the official receiver may fix, or if the official 
receiver satisfies the court that the debtor has absconded, or that 
the debtor does not intend to propose a composition or scheme, 
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or that the composition 01 scheme proposed is not reasonable or 
calculated to benefit the creditors, the court may forthwith adjudge 
the debtor bankrupt If during or at the end of the public 
examination, the court is of opinion that a composition or scheme 
ought not to be sanctioned by reason of the conduct of the debtor, 
the court may foithwith adjudge the debtor bankiupt. All pay- 
ments must, unless the Board of Trade otherwise orders, be made 
into and out of the Bank of England The first meeting of creditois 
may, where it is expedient, be held on the day appointed for the 
public examination, or on any other day fixed by the official receiver 
If a quotum is not present, it is not necessary to adjourn the meeting 
On an application by the bankrupt for his discharge, the certificate 
of the official receiver must not mclude, nor is notice to be sent to, 
creditors whose debts do not exceed £ 2 Further, notice of meetings 
other than first meetings, aie only to be sent to creditors whose 
debts or claims exceed the sum of £2 Finally, the estate is to be 
realized with all reasonable despatch, and where practicable 
distributed m a single dividend when realised 

(v) Disclaimer of lease It is also provided by R 320 (1) (b), 
that in a summary case a lease may be disclaimed without leave of 
the court where the bankrupt has not sub -let the demised premises 
or any part thereof, or created any charge or mortgage upon the 
lease 

(vi) Costs in summary case The costs or charges of any person 
employed by the official receiver other than a solicitor may be 
paid and allowed without taxation, where such costs or charges 
are withm the prescribed scale , but the Board may require such 
costs or charges to be taxed by the taxmg officer (R 273 (14) ) 

SOLICITOR (See Scale of Solicitor’s Costs, p 276 ) 

(l) Employment of 
(ii) At public examination 
(m) Duty of as to bill of sale 

(iv) Right of audience 

(v) Privilege of 

(vi) Lien of 

(vii) Remuneration of 
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( 1 ) Employment of : As to the power of the trustee to Employ 
a solicitor in connection with the bankrupt's affairs, see Trust::, 
p 331 The employment of a solicitor by the official receiver must 
be sanctioned by the committee of inspection 

(n) At public examination : A solicitor must be authorised in 
writing if he takes pan m the public examination of a debtor on 
behalf of a creditor (see Public Examination p 256) 

(in) Duty of as to bill of sale : For the duty of a solicitor with 
legard to an absolute bill of sale, see Bills ot Sale p 59. 

(iv) Right of audience : A solicitor may appear in the County 
Court before the bankruptcy judge of the lung’s Bench and in 
the Divisional Court but not in the Court of Appeal (1SS3 s 151 : 
Exp Reynolds Inie Barnett 1885,15 0 B D 169; In rcEldcrtoi, 
Ex p. Russell 1SS7. 4 llor 36). 

(v) Privilege of . A solicitor uho is called as a witness with 
regard to the property etc of the bankrupt is entitled to profes- 
sional privilege (see Discoid v of DcbtoTs Piopcrtx’ and Documents 
P i-W) 

(vi) Lien of : (See Lien). 

(vn) Remuneration of (and see Scale oj Solicitors Costs) : No 
payment of costs to a solicitor can be allowed in a trustee’s account 
until the bill of costs has been taxed (s 73) and for this purpose 
the solicitor must deliver his bill m proper time (B A 1S90 s 15 

(3) ) Failure to do this may involve forfeiture of fees (ib see Rs 
104-128) 

As to how far payments to solicitors are protected against 
the relation back of the trustee’s title see Title or Trustee p. 314 
Where the trustee is a solicitor, he may contract that the 
remuneration for his services shah include all professional 
services (1SS3 s 73) , but as to the remuneration of a solicitor 
acting as trustee see Trustee, p. 325 even then it must be in the 
nature of a commission (see In ic Way man 1SS9 24Q B D. 6S). 

SPECIAL CASE. (See Courts, p 100.) 

SPECIAL MANAGER (See Manager.) 

SPECIAL RESOLUTION. (See Interpretation of Terms, p. 183 ) 
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TheJact that a bankrupt has brought on 01 contributed to his 
bankruptcy by rash and hazardous speculation, evtiavagance, 
gambling, or neglect of his business affairs, may prejudice his light 
• to discharge (see Discharge of Bankrupt, p 127) 

STAFF OF BOARD OF TRADE (See Official Receiver ) 

STAMP DUTY 

Exemption of deeds, etc, from stamp duly “Every deed, 
conveyance, assignment, surrender, admission, or other assurance 
relatmg solely to freehold, leasehold, copyhold, or customary 
property, or to any mortgage, charge, or other incumbrance on, 
or any estate, right, or interest in any real 01 personal property 
which is pait of the estate of any bankrupt, and which, after the 
execution of the deed, conveyance, assignment, sui render, 
admission, or other assurance, either at law or m equity, is or 
remains the estate of the bankrupt or of the trustee undei the 
bankruptcy, and every power of attorney, proxy paper, writ, 
order, certificate, affidavit, bond, or other instrument or writing 
relating solely to the property of any bankrupt, or to any proceeding 
undei any bankruptcy, shall be exempt from stamp duty, except 
in respect of fees under the Act (B A , 1883, s 144) ” 

Foi the purposes of this section bankruptcy includes any pro- 
ceeding before or after adjudication, and whether there is adjudi- 
cation or not (B R 60) Trustees should note that cheques foi 
dividends and receipts given for payments to the estate need not, 
by virtue of this section, be stamped For the “ fees under the 
Act,” see Fees and Pet cent ages, p 160 

STATEMENT OF AFFAIRS 

( 1 ) To be prepmed by bankiupt 
(n) Assistance in prepanng 
(m) Duties of accountant in prepanng statement 
(iv) Fotm of statement, p 303 
{a) Unseat) ed cieditois 

( b ) Fully seemed a editors 

(c) Cieditois partly secured, p 304 

(d) Bills discounted by debtor 
(c) Contingent oi other liabilities 
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(/) Creditors for rent , etc , recoverable by distress 

(g) Preferential creditors for rates, taxes, and wages 

(A) Pi operly of bankrupt 

(t) Debts due to the estate, p 305 

(l) Bills, etc , available as assets 

(k) Deficiency account 

(v) Time for preparing statement, p 308 

(vi) Failure to make out statement 
(vn) Inspection of statement 

(vm) Legal effect of etilnes m statement 
(ix) Statement of affairs by firm, p 307 

(i) To be prepared by bankrupt It is obvious that the fust 
essential towards the proper admmistiation of a bankrupt estate 
is to obtain an accurate account of the assets and liabilities of the 
person who is insolvent It is therefoie piovided that wheie 
a receiving older is made against a debtor, he must make out and 
submit to the official receiver a statement of and in lelation to his 
affairs The statement must be veiified by affidavit, and must 
show the particulars of the debtor’s assets, debts, and liabilities, 
the names, residences and occupations of his creditors, the secuntics 
held by them respectively, the dates when the secui i lies were 
respectively given, and such further or other mfoimation as may 
be prescribed, or as the official receivei may require (B A , 1883, 
s 16 (1) ) The official receiver supplies the bankrupt with a form 
of statement (B R , 217) 

As to adjudication on failure to make out statement of affans, 
see Adjudication, p 25 

A bankrupt may be made criminally liable for an omission in 
his statement of affairs (see Fraudulent Debtors, p 170) 

(u) Assistance in preparing The official receiver has powei 
to employ some one to assist the debtor to make out his statement 
of affairs (see Official Receiver, p 211) Such assistance is often 
necessary where the estate is large and the transactions much 
involved 

(ui) Duties of accountant in preparing statement In preparing 
a statement of affairs, as he will be often employed to do in cases 
of any complexity, the accountant should pay attention to the 
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following matters It will be his duty (1) To bring the bankrupt’s 
books up to date and balance them to the date of the receiving order , 
(2) To extract from the books a complete list of creditors with 
* their addresses and the amounts due to them. If the debtor has 
no books, the particulars must be obtained from the debtor himself, 
tradesmen’s bills, bills of costs, demand notes writs etc (3) 
Having obtained the names etc , of the creditors they should be 
divided into (a) Creditors unsecured ( b ) Creditors fully secured 

(c) Creditors wholly or partly secured , (d) Creditors for rent 
wholly or partly recoverable by distress , (e) Creditors for rates 
taxes and wages wholly or partly preferential Having ascertained 
all the above particulars, the completion of the statement must 
be carried out on the prescribed form 

(iv) Form of statement of affairs Form 46 of the forms 
appended to the Bankruptcy Rules should be exactly followed in 
the preparation of the statement of affairs This form is too 
lengthy to be set out m this work but the following explanation 
may be of assistance to those who have a copy of the foim before 
them The statement consists of a species of “ balance sheet ” 
to which are annexed a number of sheets (a) to (A), which ought 
to be filled up before the balance sheet itself is prepared The 
preparation of the balance sheet by which the deficiency is arrived 
at, is not difficult but the sheets are not so easy to prepare 

(а) Unsecured creditors Should contain particulars of all 
unsecured debts other than those referred toms 37 of the B A 
1SS3 which relates to mutual credits, and other than deferred 
debts, such for instance as a loan by a wife to a sole trader, or a 
debt deferred by the Partnership Act 1S90 s 3 The names of 
the creditors should be arranged alphabetically creditors for £10 
and upwards being placed first. The date when the debt was 
contracted the consideration and particulars of contra-accounts 
must also be stated 

(б) Fully secured creditors : (For definition see Secured Creditors, 
p 2SS) Certain creditors are secured by law Thus a solicitor 
may have a hen for costs, while factors earners bleachers and 
dyers may also have a hen on the property of their debtor m their 
possession It is necessary* to state in the last two columns of the 
schedule the estimated value and surplus of the security' In 
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amvmg at tlie surplus, interest to date and the moi tgagees’ costs 

are to be deducted 

(c) Creditors partly secured This contains the names etc , of 
cieditois whose secunties are known or estimated not to be equal* 
to the amount of then debts The estimated value of the sccuiity 
and the balance of the debt unsecured must be stated. So, if a 
creditor held a moitgage of £1,500 on the debtor’s house, which he 
valued at £1,000, the balance unsecured would be £500 

(d) Bills discounted by debtor This schedule enumerates the 
liabilities of the debtor on bills discounted other than his own 
acceptances for value It must contain the acceptor’s name 
address, and occupation , whethci he is liable as drawer oi indorser, 
the date when the bill is due , the amount, the holdei’s name, 
address, etc , and the amount expected to rank against the estate 
foi dividend 

(e) Contingent or other liabilities This should give particulars 
of all liabilities not otherwise scheduled These w r ould include 
lessee’s covenants m leases , uncompleted contracts , uncalled 
amounts upon shares and guarantees 

(/) Creditors for rent, etc , recoverable by distress Rent, lates, 
etc , may be included m tins list, which must show' the period dm mg 
which the claim acciued, the amount of the claim, the amount 
recoverable by distiess, and the difference tanking foi dividend 
If the landlord has not distrained hefoic the commencement of the 
bankruptcy, his right of distiess is restricted to six months’ icnt 
acciued due pnoi to the adjudication In anj r case his secuuty 
only extends to the goods on the piemises Foi any balance he 
must come in as an unsecuied creditoi m column {a) 

(g) Preferential creditors for rates, taxes, and wages This 
sheet must set out all debts which aie entitled to priority (see 
Pnonty of Debts, p 231) It must disclose the nature of the claim , 
the period during which it accrued , the date when due , the 
amount of claim, the amount which by vntue of preference is 
payable m full The difference ranks foi dividend with the claims 
of unsecured creditois 

(h) Property of bankrupt This must be ascei tamed fiom the 
debtor’s books The values appearing in his statement must be 
selling values, whereas in the books the assets piobably appeal at 
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cost pnoe The property will include cash at bankers and in hand , 
cash deposited with solicitor for cost of petition , stock in trade, 
machinery, trade fixtures, furniture , shares, freeholds, leasehold 
•reversions, life policies (giving surrender value) 

(i) Debts due to the estate Debts must be described as good, 
doubtful, or bad, and the amount and date when each debt was 
contracted, together with particulars of any securities held, must 
be stated If a debtor to the estate is also a creditor, but for a 
less amount than his indebtedness, the balance only should be 
mseited as the amount of the debt 
(7) Bills, promissory notes, etc , available as assets This must 
show the names of acceptors, the amounts and dates when bills, 
etc , are due It must also give particulars of any property held 
as secunty foi the payment of a bill or note 
(A) Deficiency account Where the bankrupt has kept propei 
books of account, there is no difficulty about pieparing this schedule, 
and it presents no difficulties to an accountant But where there 
aie no books, its preparation is not so easy It generally has to 
cover a penod of thiee years fiom the date of the receiving order 
Unless debtor has been m the habit of keeping balance sheets, 
and the date of the balance sheet happens to coincide with the 
commencement of the penod, a new balance sheet must be prepared, 
and the value of the stock estimated as nearly as possible 
The value of the assets (which appears at the top of the left-hand 
column) will be their book values The next amount to be ascer- 
tained will be the net profit or loss which has lesulted from carrying 
on the business for the thiee years, and for this the penodical 
profit and loss accounts (if any) mil be of value , but here again 
certain adjustments will probably have to be made in order to 
arrive at the profit for the exact penod required The income 
of the debtor from other sources must also be inserted This 
would include mterest and dividends from investments, gifts (but 
not loans), legacies, any increase m the value of assets, bonuses 
from life policies, etc Lastly, on the left-hand side the amount of 
the deficiency should be entered 

On the nght-hand side there appear bad debts, the amount of 
which will be obtained from List (1) by adding to those considered 
wholly bad the estimated portion of doubtful debts These debts 
s'— ( mm) 
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must not have been charged against profits in airivmg aj the net 
profit or loss Special losses, such as depicuation of assets not 
charged against profits, losses on the stock exchange, betting 
losses, loss by fire, loss by life policy piemiums on er and above 
the surrender value, any extraordinary medical expenses, law costs, 
interest on borrowed money, and generally any source of expense 
or loss not chaiged against the profits of the business m arriving 
at the net profit, or included m the household expenses, and 
whether they have been paid or are ranking as liabilities upon the 
estate Where the statement shows a surplus, the amount will 
be entered, and the two sides must be totalled and made to agree 

(v) Time for preparing statement If the receiving oidci is made 
on a debtor’s petition, the statement must be submitted within 
three days, if made on a creditor’s petition, within seven days 
(B A, 1883, s 16 (1), (2)) It follows, therefore, that a debtor 
who is about to file his petition should be ready to furnish Ins 
statement The court may, howevei, m a special case, extend 
the time for making out the statement (ib (2) ) Where a debtor 
requires any extension of the time for filing his statement, he must 
apply to the official leceiver, who may, if lie thinks fit gi\e a 
written certificate extending the time This certificate is filed, 
and renders an application to the court unnecessary (B R 21 S) 

(vi) Failure to make out statement Failure to make out the 
statement within the prescribed lime may in\ol\e an adjudication 
of bankruptcy (B A , 1883, s 16 (3) ) 

(vn) Inspection of statement Any person stating himself to be 
a creditor, may either personally or by his agent inspect and take 
copies of or extracts from the statement , but any person who 
untruthfully represents himself to be a cieditor for this puipose, 
may be punished as for contempt of court ( ib s s (4) ) 

(vm) Legal effect of entries in statement Inasmuch as the 
statement of affairs is made by a debtor under compulsion of law, 
it cannot be used against him for any purpose which is not connected 
with his bankruptcy Thus, the acknowledgment of a debt con- 
tained in the statement will not be sufficient to bar the Statute 
of Limitations (Everett v Robinson, 1858, 28 L J Q B 23) 

“It is clear," said Campbell, C J , m that case (at p 24), “that 
if the admission be coupled with some qualification or condition 
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as to paying, inasmuch as the law cannot infer such a promise 
to pay as would be inconsistent with the qualification or condition 
expressly attached to the promise, it is insufficient When a debtor 
*wlule acknowledging the debt, say's, ‘ I am m difficulties but if 
time be gi\ en me,’ or ' if my creditors will make a compromise 
or take a composition,’ I wall pay, the law' will not infer an 
unconditional promise to pay which is inconsistent with what 
is said by the debtor ” (See also Ex p Topping , In ic Levey, 1865, 
34 L J Bank, 44 ) But it is admissible in evidence against him 
wheie he is charged with misappropriation as a trustee or similar 
frauds under the Larceny Act, 1861 ( R v Pike, 1902, 1 K B 552) 
(i\) Statement of affairs by firm As to statement of affairs 
by firm, see Partncis and Joint Debtois, p 216 

STATING CASE 

A Count} Court judge has power to state a case on a point of 
bankruptcy law (see Courts, p 100) 

STATUTE OF LIMITATIONS 

An acknowledgment of a debt in a statement of affaus does 
not take it out of the statute (see Statement of A [fans, p 306) A 
statute-barred debt is not a good debt for the purposes of a petition 
(see Petition, p 220) 

If during the continuation of a bankruptcy the tiustee does not 
enforce a claim which thus becomes barred by the statute, such 
claim remains barred if the bankruptcy is annulled [Maikwick 
v Haidtngham, 1880, 15 Ch D 339) 

STAY OF EXECUTION (See Acts of Bankruptcy, p 21 ) 

STAY OF PROCEEDINGS AFTER BANKRUPTCY 

[а) Gent rally 

(б) Effect of the section 

(r) Piocccdmgs not icstramed 
(d) Service of older to stay 

(a) Generally The court may at any time after the presentation 
of a bankruptcy petition stay any action execution or other legal 
process against the property or person of the debtor and any court 
in which proceedings are pending agamst a debtor may, on proof 



308 BANKRUPTCY AND BILLS OF SALE [S 

STAY OF PROCEEDINGS AFTER BANKRUPTCY (coni ). 

that a bankruptcy petition has been presented by 01 against the 
debtor, either stay the proceedings or allow them to continue on 
such terms as it may think ]ust (B A , 1883, s 10 (2) ) 

(b) Effect of the section This section gives wide powers to the 
court to restrain proceedings against the debtor oi his estate, 
although no 'receiving order has been made The general rule is 
that the court will not restrain proceedings to which the discharge 
of the debtorwould be no defence (Ex p C oho , In rc Blake, 1875, 
L R 10 Ch 652) 

(c) Proceedings not restrained * For instance, a claim m tort 
against a bankrupt for a fraudulent breach of trust would not be 
restrained But to persevere in such an action is practically useless, 
as execution is not allowed until aflei discharge (Cobh am v 
Dalton, 1875, L R 10 Ch 655) Cases of this character do not 
often arise, inasmuch as a bankrupt, to use a colloquial phrase, is 
seldom worth powder and shot It has been held in various cases 
that the following will not be restrained The exercise of his legal 
rights by a mortgagee or other secured creditor ( ante p 289), and a 
sequestration issued from the Court of Chancci y (In ic Pollard, 1903, 
2 K B 41, pa Cozens Hardy, L J , at p 49) On the other hand, 
a distress (Exp Bnnnngliam Gas Co , In ic Fanshawc, 1871, L R 
11 Eq 615) and a committal order for non-payment of latcs (In rc 
Edgcome, 1902, 2KB 403) will not lie restrained As to whether 
the court can restrain after discharge see S/affoidshvc Banking Co 
v Emmott, 1867, L R 2 Ex 208 ( 

(d) Service of order to stay The order may be sci ved by sending 
a copy, under the seal of the court by post to the address for service 
of the plaintiff or other party prosecuting such proceeding (B A , 
1883, s 11) 

STOCKS AND SHARES 

As to realisation by a trustee of stocks and shaies belonging to 
the bankrupt, see Trustee, p 334 

SUMMARY ADMINISTRATION 

As to summary administration under s 121 of the B A, 1883, 
see Small Bankruptcies, p 297 
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SUBPCENA 

A subpoena foi the attendance of a witness may be issued by 
the court at the instance of an official leceiver, trustee, creditor, 
01 debtor, or any applicant or respondent m anv matter (see R 61) 

’SUMMARY ADMINISTRATION. (See Small Bankruptcies.) 

SUNDAY. (See Time.) 

SURETY. 

A suiety cannot geneially leceive anything until the creditor 
has been paid twenty shillings in the pound (Ex p Turqttand, In ie 
F of hc> gill, 1876, 3 Ch D 445) His contingent liability is a debt 
provable m bankruptcy of the principal debtor (In re Paine, Exp 
Read, 1897, 1 Q B 122) , and see, generally, Debts Provable in 
Bankniptcy, p 109 A surety is not leleased by the acceptance 
of a composition or scheme (1890, s 3 (19) ), nor by an order of 
discharge (1883, s 30 (4) , and see Discharge of Bankrupt, p 129) 
As to whethei a payment made with a view to relieving a surety 
is a fraudulent preference, see Ftaudulenl Preference, p 176 

SURPLUS. 

The bankrupt is entitled to the surplus which remains aftei 
payment of his cieditors m full (see Dividends, p 150) Wheie a 
debtor dies insolvent, and his estate is administered m accordance 
with the law of bankruptcy, the surplus is paid over to his legal 
peisonal repiesentative (see Deceased Debtor, p 113) 

SUSPENSION OF DISCHARGE. (See Discharge of Bankrupt, 
p 125 ) 

TAXATION (and see Costs). 

All bills and charges of solicitors, managers, accountants* 
auctioneers, brokers, and other persons, not being trustees, must be 
taxed by the prescribed officer, and no payments in respect thereof 
can be allowed m the trustee’s accounts without proof of such 
taxation having been made The taxing master must satisfy 
himself before passing such bills and charges that the employment 
of such solicitors and other persons, in respect of the particular 
matters out of which such charges arise, has been duly sanctioned 
(B A , 1883, s 73 (3) ) 

The sanction here referred to must be a sanction obtained 
before the emplojment except m cases of urgency, and m 
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such cases it must be shown that no undue delay took place 
in obtaining the sanction (B A , 1890, s 15 (3) ) A resolution that 
the solicitors "be employed by the trustee wheie necessaiy ” is 
too vague a sanction {In re Vavasour, 1900, 2 Q B 309) The, . 
Committee in giving permission to employ a solicitor may limit 
the amount of costs to be incurred {In re Duncan, Exp O R , 
1892, 1 Q B 879) 

Every such person must on request by the trustee (which request 
the trustee is to make a sufficient time before declaring a dividend) 
dehver his bill of costs or charges to the proper officer for taxation , 
and if he fails to do so within seven days after receipt of the request, 
or such further time as the court, on application, may grant, the 
trustee must declare and distribute the dividend without regard 
to any claim by him, and thereupon any such claim must be forfeited, 
as well against the trustee personally as against the estate [ib , s s 
(4)) 

TAXES. (See Priority of Debts, p 231 ) 

TEN SHILLINGS IN THE POUND 
The fact that a bankrupt’s assets are not equal to ten shillings m 
the pound may prevent his discharge, unless he is able to show 
that this state of things has arisen from circumstances for which he 
cannot be held responsible (see Discharge of Bankrupt , p 126 , as 
to meaning of ten shillings in the pound, see tb ) 

TENANT (See Landlord and Tenant ) 

TENDER 

Where a judgment debtor makes a tender of a judgment debt 
within seven days, this will prevent the commission of an act of 
bankruptcy under 1883, 4 (g) {Ex p Danks, In re Earley , 1852, 22 L 
J Bank 73) Where tender is made by a bankrupt' after an act 
of bankruptcy, the creditor is fully justified in refusing the money 
{In re Lowe , 1890, 7 Mor 25) 

THINGS IN ACTION (See Chose in Action, and Property 
Divisible amongst Creditors, p 275 ) 

THREE MONTHS 

The act of bankruptcy upon which a petition is founded must 
have taken place within three months of the date of the petition. 
As to.the calculation of three months, see Petition, p 220 
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Commutation of tune In the computation of limited time the 
same is taken as exclusive of the day of that date or of the happen- 
ing of the event and as commencing at the beginning of the next 
• following day , and the act or proceeding shall be done or taken 
at latest on the last day of that limited time as so computed, unless 
the last day is a Sunday, Christmas day, Good Fnday, or Monday 
or Tuesday m Easter Week, or a day appointed for public fast, 
humiliation, or thanksgiving, or a day on which the court does 
not sit, in which case any act or proceeding shall be considered as 
done or taken in due time if it is done or taken on the next day 
afterwards, w'hich shall not be one of the days in this section 
specified (B A , 1883, s 141 (1) ) 

Where any act or proceeding is directed to be done or taken on 
a certam day, then if that day happens to be one of the days abo^ e 
specified, the act or proceeding shall be considered as done or taken 
in due time if it is done or taken on the next day afterwards, which 
shall not be one of the days so specified [tb , (2) ) 

The court may extend or abridge time as it thinks proper 
(1883, s 105) As to time for admission and rejection of proofs, 
see Rs 227, 228 , for appealing as to proofs, Rs 230-232 , for 
preparing statement of affairs, see Statement of Affans, p 306 
As to when the period of fourteen days for w r hich the Shenff must 
hold the proceeds of sale begins to run, see Sitenff, p 293 
TITLE OF TRUSTEE (See also Trustee m Bankruptcy , Property 
Divisible amongst Creditors 
(l) Gencially 

(u) Text of s 23, p 312 
(m) Explanation of the section 

(iv) Wliae lecetving ordei made under B A , 1883, s 103 

(v) Effect of relation back, p 313 

(vi) Exceptions to the doctnne of relation back — 

(a) Execution cieditoi 

(b) Person dealing leifh banhupt before leccmng order 

(c) Solicifois, p 314 

(d) Payment to accountant 

(e) Whcie sen ices icndcred to estate 


(l) Generally The first question to consider in order to find 
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TITLE OF TRUSTEE (cont ), (index, p 311) 
out what propei ty is available for the payment of debts is— When 
does the trustee's title commence ? Speaking foi a moment quite 
generally, all property to which the bankrupt is entitled at the date 
when the trustee's title begins, or to which he becomes entitled « 
thereafter and before his discharge, is available for the cieditors 
It is obvious, however, that if the law were to piovide that 
bankiuptcy shall commence on a definite date — as for instance, the 
date of the receiving order— the claims of many creditors might be 
defeated 

(n) Text of s 43 . In older to prevent any such abuse, the 
legislature has provided means whereby the trustee’s title to the 
bankrupt’s pioperty shall accrue at the date of the act of bank- 
ruptcy Thus it is provided by s 43 of the Act of 1883, that 
" Tlie bankruptcy of a debtor, whether the same takes place on 
the debtor's own petition or upon that of a creditor or creditors, 
shall be deemed to have relation back to, and to commence at, 
the time of the act of bankruptcy bemg committed on which a 
leceiving older is made against him, oi, if the bankrupt is proved 
to have committed more acts of bankruptcy than one, to have 
relation back to, and to commence at, the time of the first of the 
acts of bankruptcy proved to have been committed by the bankrupt 
within three months next preceding the date of the presentation of 
the bankruptcy petition , but no bankruptcy petition, receiving 
order, or adjudication shall be rendered invalid by reason of any act 
of bankiuptcy anterior to the debt of the petitioning creditor ” 

(m) Explanation of the section It follows from this section 
that the trustee's title is not limited by the date of his appointment, 
the date of the receiving order, or the date of adjudication It is 
also clear that, subject to certain exceptions to be presently 
considered, he may claim any property which becomes due to the 
debtor after the date of the act of bankruptcy Again speaking 
generally, persons who continue to deal with and to receive money 
from the debtor after that date, may find themselves compelled 
to icfund that money to the trustee “ The result of the relation 
back,” said Lord Esher in In re Pollitt, Ex p Minor (1893, 1 Q B 455), 
is that all subsequent dealings with the debtor’s property must 
be tieated as if the bankrnptc}' had taken place at the moment 
uhen the act of bankruptcy was committed Then, he bemg 
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a bankrupt, all the money which he then had, and all the money 
which was owing to him, passed to the trustee in the bankruptcy 
for the purpose of being distributed by him amongst the bankrupt’s 
.creditors” (see further, par (v), infra) 

(iv) Where receivmg order made under 5 A , 1883, s 103 
Again, where a receivmg order is made against a judgment debtor 
under s 103 of the B A , 1883 (as to which see Small Bankruptcies), 
the bankruptcy relates back to and commences at the date of the 
order, unless the debtor is proved to have committed any previous 
act of bankruptcy , m which case the bankruptcy relates back to and 
commences at the time of the first of the acts of bankruptcy 
committed by the debtor within three months next preceding the 
date of the order (B A , 1890, s 20) 

(v) Effect of relation back The effect of “ relation back ” 
may be illustrated by the following case A debtor, after judgment 
had been obtained against him, sold his business to a one-man 
company of which he was managing director, for £3,000 Within 
three months of this sale a bankruptcy petition was presented 
against him, and the sale to the company was held to be an act 
of bankruptcy It was held that by virtue of relation back, the 
trustee was entitled to the assets of the business which existed 
at the date of the transfer, and to the proceeds of such assets 
and business remaining in hand m priority to the creditors of 
the company {In le Hxrth Ex p Trustee, 1899, IQ B 612) It 
may seem harsh that the doctrine of relation back should affect 
persons who have to do with the bankrupt after an act of bank- 
ruptcy , but it is to be remembered that every one is presumed 
to know the law Consequently, the man who has knowledge of 
dealings on the part of a debtor which amount to an act of 
bankruptcy must exercise due caution If he does not do so he 
has only himself to blame 

(vi) Exceptions to the doctrine of relation back — 

(а) Execution ciedifor If a creditor has completed an execution 
before the receiving order and before notice of a petition, or of an 
available act of bankruptcy, he may retain the proceeds thereof 
against the trustee 

(б) Person dealing with bankrupt befoie receiving older Again, (by 
s 49) a person dealing with the bankrupt before the date of the 
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receiving order, for valuable consideration, and without notice of an 

act of bankruptcy, is protected (see Protected Transactions, p 252) 

(c) Solicitors Solicitors who are consulted by a prospective 
bankrupt are in some degree protected Thus, if a debtor pays . 
ready money to a solicitor m order to defray the necessary legal 
expenses which may be incurred in opposmg a petition, the trustee 
cannot make the solicitor refund the money (In re Sinclair, Ex p 
Payne, 1885, 15 Q B D 616) In the case of In re Spackman, 
Ex p Foley, 1890 (24 Q B D 728), it was held that where a debtor 
retains a solicitor to effect an arrangement with his creditors, and 
gives authority to the solicitor to sell property belonging to him 
and apply the proceeds to the payment of the solicitor's charges 
under the retamer, upon the debtor's subsequently becoming 
bankrupt such solicitor cannot retain proceeds of the property m 
respect of charges subsequent to knowledge by him of an available 
act of bankruptcy committed by the debtor (see also In re Simonson, 
Ex p Ball, 1894, 1 Q B 433) Again, where a valid agreement was 
entered into for payment of a lump sum by the bankrupt to his 
solicitor for certain definite services and the solicitor continued to 
perform his part of the agreement after notice of the act of bank- 
ruptcy, it was held that the agreement was binding against the 
trustee, and that the solicitor was entitled to retain the money 
(In re Charlwood, Ex p Masters, 1894, 1 Q B 645) 

But the exception will apply only to the case of ready money 
paid over, and not to money in the hands of the solicitor or agent 
(In re Whitlock, Exp. 0 R, 1894, 1 Mans. 33) 

(d) Payment to accountant A payment made by the bankrupt 
to an accountant for work done with a view to a composition 
arrangement which was not completed, was held not good against 
the trustee (In re White, Exp Ward, 1898, 78 L T 25, see also 
In re PoUtU, Ex p Minor, ubi supra) 

(e) Where services r endeyed to estate “ The tiustee ha s a dis- 
cretion to adopt and pay for such of the services rendered as 
may have been useful to the creditors , but he must be very 
strict m so doing, and must go through the items, only paying 
for those which he is clearly satisfied have been so that a benefit 
has lesulted to the creditors” (In re Simonson, Exp Ball, 1894, 

1 Q B 433, per Vaughan Williams, L J , at p 438) 
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IDOLS (See Property not Divisible amongst Creditors, p 247 ) 
TORTS, 

Generally speaking, a claim for damages for toit, 1 e , trespass, 
libel, etc, gives a man no right of proof m bankruptcy It is 
' otherwise where damages are agreed or judgment has been signed 
(see Debts Pi ovable tn Bankruptcy, p 1C6) 

TRADE DEBTS 

Trade debts aie subject to the order and disposition of the 
bankrupt (see Reputed Ownership, p 274) 

TRADE OR BUSINESS 

As to meaning of thsse woids in connection with the reputed 
owneiship clause, see Reputed Owneiship, p 271 


TRADER. 

Where money is lent to a trader upon the terms that the lender 
is to receive a rate of interest varying with the profits or a share 
of the profits in consideration of the sale of the goodwill, and the 
trader becomes bankrupt, the lender may prove but cannot recover 
anything until other creditors have been satisfied ( Partnership 
Act, 1890, s s 2, 3 , and see Debts Provable tn Bankruptcy , p 106) 
The fact that a trader has omitted to keep proper books may 
prejudice his discharge (see Discharge of Debtor, p 126) 

TRADING ACCOUNTS (See Accounts of Trustee, p 6 ) 
TRADING AFTER INSOLVENCY (See Discharge of Bankrupt, 

p 126) 

TRANSFER OF PROCEEDINGS (See Courts, p 100 ) 

TRIAL. 

As to trial of question relating to the debt on which a petition 
is presented, see Petition, p 223 

TRUE OWNER 

As to the meaning of this phrase for the purposes of the order 
and disposition section, see Reputed Ownership, p 272 The 
grantor of a bill of sale given to secure an advance must be the true 
owner of the goods mentioned in the schedule (see Bills of Sale, 
P 63) 
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TRUST. 

Property held on trust is not, genu ally speaking. divisible 
amongst a bankrupt’s creditors (see Piopnly not Divisible amongst 
Creditors, p 247) 

TRUSTEE (and see Accounts of Trustee Annual Report of 
Trustee , Title of Trustee , Composition or Scheme of 
Arrangement) 

(i) Gtner vi i v 

(n) Appointment oi TRrsTLi n\ creditors p 318 
(</) Gt lit rally 
(b) Mole than am tin stu 
(r) I rush t to givi smnit\ 

(rf) 1 ppoinhm nt to bt appro : « d by Hoard of Ti adt 

(0 Disqualifications p 319 

(/) 1 pptdl from objiction by boa id 

(g) ( irtificnti to bt tsidtnct of appointiihilt 

(h) 11 Inn affinal nuivir may ail 
(t) I aiamy in offiu of Irtish t 

(in) Appointment u\ the Rovrd oi Ikvdi p 320 
(IV) Rr.LEVSE or TRtSTTI p 320 

(a) G met ally 

(b) ]] line rchast aithlnld, p 321 

(c) Effect of i eh as 

(v) Removal or tristee p 321 
(«) By credit on, 

(6) By Board of Euidt, p 322 
(0 By his oun act 

(m) Resign vtion or trustee 

(vn) Vacvncy in orricr. or trustee, p 323 

(vin) Trustee’s remuneration, p 323 

(а) Gciteially 

(б) Tutstcc not to voh , p 324 
(c) Amount icahstd 

{d) How to airtvc at amount icahscd 

[e) Reduction of rciiiunnafion 

(/) Not to icccive anything beyond Ins minimi afi on 
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• (g) When fixed by Boaid of Trade , p 325 

(h) Trustee acting without remuneration 

(i) Where trustee a solicitor 
’ (ix) Discretionary powers and control thereof, p 325 

(a) To regard direction of creditors 
(i b ) To summon meetings 

(c) To apply to court, p 326 

(d) When to use Ins own discretion 

(e) Appeal to court against trustee 

(/) Meeting to consider action of trustee, p 327 
(g) Control by Board of Trade 
(\) Vesting of property, p 327 
(xi) Power to deal with bankrupt’s property, p 328 

(a) Generally Sale of property to trustee or committeeman , 
Position of purchaser from trustee 

( b ) Powers exercised by permission of committee of inspection, 

p 329, et seq (1) Conduct of business, (2) Conduct of 
actions, (3) Employment of solicitor , (4) Accept future 
payment , (5) Mortgage debtor's property , (6) Arbitra- 
tions, compromises , etc , (7) & (8) Compromise 

claims, etc , (9) Divide peculiar property , (10) Power 
to allow bankrupt to manage property , (11) Allowance 
to bankrupt for maintenance, p 333 

(xu) Realisation of bankrupt’s property, p 333 
(«) Possession of property generally 
{b) No lien on books, etc 

(c) Stocks, shares, etc , p 334 

(d) Copyholds, choses in action, etc 

(e) Surrender of property to trustee 

(\ni) Miscellaneous powers, etc , of trustee, p 334 

(i) Generally The function of the trustee in bankruptcy — as 
his name implies — is to act generally on behalf of the creditors in 
the collection and distribution of the bankrupt’s estate It is now 
proposed to consider his appointment, duties, and liabilities 
A trustee may sue and be sued by the official name of " The 
trustee of the property of a. bankrupt,” 
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inserting the name of the bankrupt, and by that name may hold 
property, make contracts, sue and be sued, enter into engagements 
binding on himself and his successors, and do all other acts 
necessary in the execution of his office (B A , 1883, s 83) A claim* 
by a tiustee m bankiuptcy as such must not, except by leave 
of the court, be joined with any claim by him in any other capacity 
(R S C , Ord xvni, R 3) 

(n) Appointment of trustee by creditors — 

(a) Generally Where a debtor is adjudged bankrupt, or the 
cieditois have resolved that he be so adjudged, they may by 
oidmary resolution, eithei appoint some fit person, whether a 
creditor or not, to be tiustee, or they may resolve to leave his 
appointment to the committee of inspection (B A , 1883, s 21 (1) ) 

- The resolution is to be passed at the first meeting of the creditors, 
or an adjournment thereof (ib , s IS (1) ). 

(b) More than one trustee The creditors may also, if they think 
fit, appomt more persons than one to the office of trustee, and when 
more persons than one are apjiomted they shall declaie whether 
any act required or authorised to be done by the trustee is to be 
done by all or any one or more of such persons, but all such pci sons 
are included under the teim “ trustee, 11 and arc joint-tenants of 
the property of the bankrupt (B A , 1883, s 84 (1) ) (For cases 
relating to the powers, etc , of joint tiustees, see Williams, p. 308 ) 

The creditors may also appoint persons to act as trustees m 
succession in the event of one or more of the persons fiist named 
declining to accept the office of trustee, or failing to give secmity, 
or not bemg approved of by the Boaid (tb , (2) ) 

(c) Trustee to give security The person chosen by the cieditors 
to act as trustee must give security to the satisfaction of the Boaid 
of Trade If a trustee gives security m the form of a bond with 
a guarantee corporation, he must pay the premium himself As to 
consequences of failure to keep up security, see par v ( b ), post 

Fcr a form of notice of meeting to be held to appoint a new 
trustee, see Meetings of Creditors, p 196, and foi minutes of 
meeting for receiving resignation of trustee, see ib 

(d) Appointment to be approved by Board of Trade • The Boaid, 
if satisfied with the security, must ceitify that the trustee’s 
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appointment has been duly made, unless they object to his appoint- 
ment on the ground that — {a) It has not been made in good faith 
by a majority in value of the creditors voting, or (b) That the 
* person appomted is not fit to act as trustee, or (c) That his connec- 
tion with or relation to the bankrupt or his estate, or any particular 
creditor, makes it difficult for him to act with impartiality in the 
interests of the creditois generally (B A , 1883, s 21 (2) ) 

(e) Disqualifications A person is deemed to be not fit to act 
as trustee if he has been previously removed from the office of 
trustee m bankruptcy for misconduct or neglect of duty (B A , 
1890, s 4) Further, if a trustee has been removed for misconduct 
within the meaning of s 86 (1), or has failed to render his accounts 
within the proper time, there will be sufficient reason to justify 
the Board of Trade refusing to certify his appointment to a fresh 
trusteeship (B R 301, see also sub tit Removal, pat v infra) 

In In ie Games, 1884, 1 Mor 216, it was held that the fact that 
a tiustee had been proposed by the brother of the bankrupt , and 
that such trustee had previously voted m favour of a composition 
and scheme of arrangement of the debtor’s affairs , and that no 
committee of inspection is appomted, will not justify the Board of 
Trade in objecting to a particular trustee, even though the majority 
of the cieditors desire that such objection should be made It is a 
good ground of objection that the trustee must himself account to 
the estate, for he would then have to investigate his own account 
(line Mardott, 1896, 1 Q B 140) 

(/) Appeal from objection by Board If the Board of Trade do 
make objection to the appomtment of a trustee, they must, if so 
required by a majority m value of the creditors, notify the objection 
to the High Court, which may decide on the validity of the objection 
(B A , 1883, s 21 (3) ) The court, however, will only question 
the validity of the objection in point of law , it is not concerned 
with the merits of the appointment (In ie Mat don, 1896, 1 Q B 140) 

(g) Certificate to be evidence of appomtment The certificate of 
the Board of Trade is conclusive evidence of the trustee’s appoint- 
ment (B A , 1883, s 138), and his appointment takes effect as from 
the date of the certificate (ib , s 21 (4) ) 

(h) When official receiver may act The official .receiver may 
not act as trustee except m the cases especially provided for by the 
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act (B A , 1883, s 21 (5) ) He is to be trustee until tha proper 
trustee is appointed (ib , s 54) , during any vacancy m the office 
(tb , s 70 (1) (g) ) , in small bankruptcies (s 121 (1) ) , and m the 
administration of the estate of a deceased insolvent (s 125 (5) ) 

(m) Appointment by the Board of Trade If the creditors do 
not appoint a trustee within four weeks of the adjudication, or 
in the event of negotiations foi a composition or scheme bemg 
pending at the expiration of those four weeks, then within seven 
days from the close of those negotiations, the official receiver must 
report the mattei to the Board of Trade The Board must there- 
upon support some fit and proper peison to be trustee, and must 
certify his appointment (B A , 1883, s 21 (6) ) The appointment 
of a trustee by the Board may, however, be purely temporary, 
for the creditors (or the committee of inspection if so authorised) 
may at any subsequent time themselves appoint a trustee Upon 
such appointment being made and certified, the person appointed 
by the Board of Trade is supplanted (ib , s s (7) ) (As to the 
powers, etc, of such a trustee, see Board of Trade v Piovident 
Clerks and General Guai antee Association Ltd , 1895, 72 L T 562 ) 
(iv) Release of trustee When the trustee has realised all the 
property of the bankrupt, or so much thereof as can, m his opinion, 
be realised without needlessly protracting the tiusteeslup, and 
distributed a final dividend, if any, or has ceased to act by reason 
of a composition having been approved, or has lesigned, or has been 
removed from his office, the Board of Trade must, on his appli- 
cation, subject to the consideration of a report as to his accounts, 
etc , either grant or withhold the lelease, subject nevertheless to 
an appeal to the High Court (B A , 1883, s 82 (1) ) 

An appeal under this sub-section must be brought within twenty- 
one days (B A , 1883, s 139), and must be heard m Court (B R 
6 (d) ) The release of a trustee does not prevent the court making 
an order upon him in consequence of his refusal to pay a dividend 
{In re Prager, Ex f> Societe Cocknll, 1876, 3 Ch. D 115) Before 
making application to the Board for his release, the trustee must 
give notice to all the creditors who have proved their debts, and 
to the debtor, and must send with such notice a summary of his 
receipts and payments as trustee Where, however, he ceases to 
act by reason of a composition having been approved, he need only 
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gne notice to the debtor (B R 309) The release of a trustee is 
gazetted by the Board (B R 310) , and does not take effect until 
he has delivered over all books, papers, and documents to the 
‘official receiver (B R 310 a) 

(b) Where release withheld If the release of a trustee is with- 
held, the court may, on the application of any creditoi or person 
interested, make such order as it thinks just, charging the trustee 
with the consequences of any act or default he may have done 
or made contrary to his duty (B A , 1883, s 82 (2) ) 

(c) Effect of release An order of the Board releasing the 
trustee discharges him from all liability m respect of any act done 
or default made by him in the administration of the affairs of the 
bankrupt, or otherwise in relation to his conduct as trustee, but 
any such order may be revoked on proof that it was obtained by 
fraud oi by suppression or concealment of any material fact (ib , 
ss (3)) 

“Suppression or concealment of any material fact” means 
suppression or concealment of a material kind (In te Hams, 
Ex p Hasluck, 1899, 2 Q B 97) 

Where the trustee has not previously resigned or been remo\ ed, 
his release shall operate as a removal of him from his office, and 
thereupon the official receiver shall be the trustee (B A , 1883, 
s 82 (4) ) On release of a trustee m accoi dance with this sub- 
section, the creditors have no powei to appoint a fresh trustee, 
the duties devolving on the official receiver (In ie Leach, Exp 
Bat nes, 1900, 2 Q B 649) 

(v) Removal of trustee — 

(a) By creditors The creditors may, by ordinary resolution, 
at a meeting specially called for that purpose, of which seven days’ 
notice has been given, remove a trustee appointed by them, and 
may at the same or any subsequent meeting appoint another person 
to fill the vacancy as provided m case of a vacancy m the office of 
trustee (B A , 1883, s 86 (1) ) 

Where one-fourth m value of the creditors desire that a general 
meeting of the creditors may be summoned to consider the propriety 
of removing the trustee, such meeting may be summoned by a 
member of the committee of inspection, or by the official receiver, 

2i— (M9l) 
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on the deposit of a sum sufficient lo dcfiay the expanses of 
summoning the meeting (R 311) 

(6) By Board of Trade : If the Boaid aic of opinion that a trustee^ 
appointed by the creditois is guilty of misconduct, or fails to 
perform his duties under the Act, the Boaid may lcmovc him horn 
his office, but if the ci editors, by oidmaiy resolution, disappiove 
of his lemoval, be or they may appeal against it lo the High Couil 
{ib , ( 2 ) ) 

Thus, wheic a trustee has given sccui lty m the piesci ibed mannci, 
but falls to keep up such secunty, the Boaid of liadc may, if they 
think fit, remove him fiom his office (R 302) The powers of 
the Boaid to remove a trustee undei this section also extend to 
any case in which the Board are of opinion that the tiustee is 
by reason of lunacy, or continued sickness, oi absence, incapable 
of performing his duties, or that his connection with or i elation 
to the bankrupt, oi his estate, or any parliculai cieditoi, might 
make it difficult foi him to act linpailially, oi wheic m any othci 
matter he has been removed fiom office on the giound of misconduct 
(see B A , 1890, s 19) Whcie a trustee omitted to pay into the 
Bankiuptcy Estates Account moneys leccivcd by him, and foiming 
part of the bankrupt's estate, as requited by s 74 (3), and m older 
to conceal this irregularity, he made and caused to be made false 
statements as to the dates when he leceived the money, this was 
held to be misconduct justifying his lemoval {In ic Moigan, Ex p. 
Wilding, 1895, 2 Mans 526) The court will not lescind the appoint- 
ment of a trustee merely because a proof has been improperly 
rejected {Ex p Ktmber , In ic Thnfl, 1879, 11 Ch D. 869) 

(c) By his own act If a receiving order is made against a liustcc, 
he shall thereby vacate his office of tiustee (B A, 1883, s 85) 
Wheie, however, the receiving oidei is lcscmdcd on the giound 
that it should never have been made, he will be lestoicd to office if 
no other trustee has been appointed in the meantime {In ic Newman, 
Exp 0 R, 1899, 2 Q B 587) 

(vi) Resignation of trustee A trustee intending to resign 
must call a meeting of creditois lo considei whether his lcsignation 
shall be accepted oi not, and must give not less than seven days’ 
notice of the meeting to the official leceivei (B R 304) 
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(vu) ‘Vacancy in the office of trustee If a vacancy occuis in 
the office of a trustee, the creditors may appoint a peison to fill the 
vacancy, and thereupon the same proceedings are taken as m the 
* case of a first appointment (B A 1883, s 87 (1) ) 

The official receivei, on the requisition of any creditoi, summons 
a meeting foi the purpose of filling any such vacancy (ib , (2) ) 

If the creditors do not within three weeks appoint a peison to 
fill the vacancy, the official receiver must repoit the mattei to the 
Board, and the Boaid may appoint a trustee , but m such case 
the creditors or committee of inspection have the same powei of 
appointing a trustee as in the case of a first appointment (ib , (3) ) 

During any vacancy in the office of tiustee the official receivei 
acts as trustee (ib , (4) ) 

Where the Board appoint a trustee in accordance with s s (3), 
supra, he is to receive out of the estate such lemuncration as the 
Boaid shall determine (R 307) 

Report of appointment of trustee to fill a vacancy caused by 
resignation, etc. (No. 116) 

(7 tile ) 

It is reported to the Board of Trade as follows — 

1 That a meeting of creditors in this bankruptcy was held at 

on the day of at o'clock in the noon, 

for the purpose of receiving of G H lus resignation of the office of trustee 
and of appointing a person to fill such office [or for the purpose of appointing 
a trustee in the place of G H w lio is dead, ot who has resigned, or w ho has been 
removed, or as the case may be ] 

2 lhat the said GH resigned the office of trustee, and by resolution at 

such meeting N 0 , oi , was appointed to fill the office of 

trustee of the property of the bankrupt 

Dated this day of , 188 

F A , Chairman 


(vm) Trustee’s remuneration — 

(rt) Generally Where the creditors appoint any person to be 
tiustee of a debtor’s estate, his remuneration (if any) must be fixed 
by an ordinary lesolution of the creditors, or, if the creditors so 
resolve, by the committee of inspection It is in the nature of a 
commission or percentage, of which one part is payable on the 
amount realised, aftei deducting any sums paid to secured creditors 
out of the proceeds of their securities, and the other part on the 
amount distributed in dividend (B A , 1883, s 72 (1) ) 
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The resolution must express what expenses the remuneration 
is to cover, and no liability shall attach to the bankrupt’s estate, 
or to the creditors, in respect of any expenses which the remunera- 
tion is expressed to cover (ib , (3) ) In voting the remuneration * 
of the trustee, the creditors or the committee, as the case may be, 
must distinguish between the commission oi percentage payable 
on the amount realised, and the commission or percentage payable 
on the amount distributed m dividend (R 305) 

(b) Trustee not to vote The vote of the trustee, oi of his pai tner, 
clerk, solicitor, or sohcitoi’s clerk, eithei as ci editor or as pio\y 
for a creditor, must not lie leckoned in the majority required for 
passing any resolution affecting the lemuneration or conduct of 
the trustee (B A , 1883, s 88) 

(c) Amount realised The “ amount realised ” means the 
amount realised by the trustee (B A , 1890, s 15 (1) ) It would 
not include a sum paid by the bankrupt’s friends in oidci to annul 
an adjudication The expression " distributed m dividend” 
means distributed out of assets realised by the trustee (In rc 
Chnshe, 1900, 1 Q B 5) 

(rf) How to arrive at amount realised In ai living at the net 
assets realised, the trustee must deduct from the gross leahsations 
(1) Receipts by the official receiver, (2) Sums paid to seemed 
creditors m redemption of their secunties, (3) Payments on 
trading accounts , and (4) Piemiums on life insuiance policies 
Before declaring his dividend, the trustee should make provision 
for all liabilities, and the amount left represents the amount 
distributable and his own lemuneration Assume that he is 
entitled to 7\ pei cent , he should divide the residue into 107] 
portions, of which 7\ will lepiesent remuneration and 100 dividend 
(e) Reduction of remuneration Where the i esolution has been 
passed and the trustee has done work undei it, neither the crcditois 
nor the committee can reduce the lemuneration simply by anothci 
resolution (In re Marsden, 1892, 9 Moi 70) 

(/) Not to receive anything beyond his remuneration A tiustee 
must not make any arrangement for oi accept fiom the bankrupt, 
or any solicitor, auctioneei, or any othei pei son that may be 
employed about a bankruptcy, any gift, lemuneiation, or other 
consideration or benefit beyond his ordinary remuneration, nor 
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can he^nake any arrangement for giving up, or gi\e up, any pait 
of his remuneration, either as receiver, manager, or tiustee to the 
bankrupt, or. any solicitor or other peison that may be employed 
* about a bankruptcy (B A , 1883, s 72 (5) ) 

(g) When fixed by Board of Trade If one fourth m number 
or value of the creditors dissent from the lesolution, oi the bankrupt 
satisfies the Board of Trade that the remuneiation is unnecessanly 
large, the Board must fix the amount of the remuneration (B A , 
1883, s 72 (2) ) 

The Board has power under this sub-section to fix the remunera- 
tion not only when it has been fixed by the ci editors, but also when 
it has been fixed by the committee of inspection, In n Gallrnd, 
Ex f Harm , 1892, 1 Q B 532 

(A) Trustee acting without remuneration Where a trustee acts 
without remuneiation, he shall be allowed out of the bankrupt’s 
estate such proper expenses incun ed by lnm m oi about the pio- 
ceedmgs of the bankruptcy as the creditors may with the sanction 
of the Board of Trade approve (B A , 1890, s 15 (2) ) 

(t) Where trustee a solicitor Where a trustee or managei 
receives remuneration for his services, no payment shall be allowed 
m his accounts in respect of the performance by any other person 
of his statutory duties, which are required by statute or rules to be 
performed by himself (B A , 1883, s 73 (1) ) , but where the trustee 
is a solicitor, he may contract that the remuneration foi Ins sei vices 
as tnistee shall include all professional services (tb , (2) ) In that 
case, however, his remuneration must still be in the nature of a 
commission or percentage {hi >c Wayman, 1889, 24 Q B D 68) 

(ix) Discretion \rv powers and control thereof — 

(«) To regard directions of creditors Subject to the piovisions 
of the Act of 1883, the tiustee must have regard to any dnections 
that may be given by resolution of the creditors at any general 
meeting, or by the committee of inspection, and any directions 
so giNcn b> the creditors at any general meeting shall in case of 
conflict be deemed to o\crride any directions gnen by the 
committee of inspection (B A , 1883, s 89 (1) ) 

(A) To summon meetings . The tnistee may summon general 
meetings of the cieditois for the purpose of ascertaining their 
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wishes, and it is his duty to summon meetings at such times as 
the creditors, by resolution, either at the meeting appointing the 
trustee 01 otherwise may direct, or whenever requested in wilting 
to do so by one-fourth in value of the creditors ( 16 , s s ( 2 ) ) 

Any creditor, with the consent of one-sixth m value of the 
creditors (including himself), may at any time request the tiustee 
oi official receiver to call a meeting of the creditois, and the tiustee 
or official receiver must do so within fourteen days (B A , 1890, 
s 18) Such person must deposit with the trustee a sufficient sum 
to pay the costs of summoning the meeting This sum may be 
repaid to him out of the estate if the creditois oi the court so direct 
{xb) 

(c) To apply to court The trustee may apply to the couit in 
manner prescubed foi duections m relation to any paiticulai 
mattei arising undei the bankruptcy (B A , 1883, s 89 (3) ) 

In considenng whethei to apply to the couit foi duections, the 
tiustee should exercise some degiee of caution, foi the estate has to 
pay the costs of an abortive application Furthei, if the estate is 
insufficient for that purpose, the trustee may be made peisonally 
liable {Ex j> Angerstexn, 1874, L R 9 Ch 479) The propel couise 
for the trustee to adopt m a doubtful case is to obtain an indemnity 
from the creditors beforehand No general rule can be laid down 
upon the question whether the trustee will be made liable The 
couit will consider the position of the tiustee in each case {In re 
Mackenzie, Ex p Sheriff of Herts, 1899, 2 Q B 566), and he may 
be allowed to lecoup himself out of the estate if his conduct has 
been bona fide {Pitts v La Fontaine, 1880, 6 A C 482) 

Action m trustee's name If the tiustee, in the exercise of his 
discretion, lefuses to take legal proceedings foi the assertion of his 
rights as trustee of the bankiupt’s propeity, a creditoi on giving 
an indemnity may be allowed to do so m his name {Ex f Kearsley, 
In re Genese, 1886, 17 Q B D 1 ) , 

{d) When to use his own discretion • Subject to the provisions of 
the Act, the trustee must use his own discretion in the management 
of the estate and its distribution among the cieditois (s 89 ( 4 ) ). 

{e) Appeal to court against trustee If the bankrupt, creditor, 
or other peison is aggrieved by an act oi decision of the trustee, 
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he may, apply to the court, and the court may make such ordei as 
it thinks ]ust (B A , 1883, s 90) 

(/) Meeting to consider action of trustee If the Board is of 
• opinion that any act done by a trustee, or any resolution passed by 
a committee of inspection, should be bi ought to the notice of the 
creditors, foi the purpose of being levicwed or olhenvise, the 
official receiver may summon a meeting of creditois accordingly to 
consider the same, and the expenses of summoning such meeting 
must be paid by the trustee out of any available assets under lus 
conti ol (R 319) 

(g) Control by Board of Trade The Board of Trade takes 
cognisance of the conduct of trustees, and in the event of any 
trustee not faithfully performing his duties, or m the event of any 
complaint being made to the Board by any creditoi in legard 
theieto, the Boaid must inquuc into the mattei, and take such 
action thereon as may be deemed expedient (B A , 1883, s 91 (1) ) 
The Boaid may lequue any tiustee to answer any mquiiy made 
by them m relation to any bankruptcy in which he is engaged, 
and may apply to the court to examine on oath the trustee or any 
other person concerning the bankruptcy (tb , s s ( 2 ) ), and may 
also duect a local investigation to be made of his books and 
vouchers (16 , s s (3) ) 

(\) Vesting of property (see also Realisation of Property, wfia) 
(a) Generally • Until a trustee is appointed the official leceiver 
is the tiustee for the purposes of the Act, and immediately on a 
debtor being adjudged bankrupt, the pioperty of the bankrupt 
vests in the trustee 

On the appointment of a tmstee the property forthwith passes 
to and \ esls m the trustee appointed 
The pioperty of the bankiupl passes from trustee to trustee, 
including under that term the official leceiver when he fills the 
office of tiustee, and vests in the trustee foi the time being during 
lus continuance m office, without any conveyance, assignment, or 
transfer \\hate\er 

The certificate of appointment of a trustee is deemed in law to 
be a comejancc or assignment of property, and may lxi registered, 
enrolled and lecouled accordingly' (B A , 1883, s 54) 

The fust paiagiapli of this section \csts the official lecenei with 
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all tlic poweis of a trustee Consequently he can during thfi peuod 
of Ins appointment sell the bankiupt’s pioperty, and exeicise any 
other poweis of the tiustee (see Tuiqnaitd v Boatd of Tiade, 1886, 
11 A C 286) 

R 318 of the Bankiuptcy Rules piovides that wheie a debtoi 
is adjudged bankiupt, and a tiustee is appointed, the official leceivei 
must foithwith put the tiustee into possession of all the bankrupt’s 
propei ty of wluch the official receivei may be possessed , provided 
that the tiustee must, before the estate is handed over, have 
dischaiged any balance due to the official receivei on account of 
fees, costs, and chaiges properly incurred by him and payable under 
the Act, and on account of all advances properly made by him 
in lespcct of the estate, togetliei with mteiest on such advances 
at the i ale of 4 pei cent The tiustee must also have dischaiged 
oi undei taken to dischaige all guaiantees which have been piopeily 
given by the official leceivei foi the benefit of the estate , and the 
tiustee must pay all fees, costs, and chaiges of the official leceivei 
which may not have been discharged by the trustee before being 
put into possession of the pioperty of the bankiupt, and whether 
mcui icd befoie oi aftei he has been put into such possession 

(xi) Power to deal with bankrupt’s property — 

(n) Generally Subject to the provisions of the Act of 1883, 
the tiustee may, by vntue of s 56, do all oi any of the following 
tilings — 

(1) Sell all oi any jiait of the pioperty of the bankiupt (including 
the goodwill of the business, if any, and the book debts due oi 
giowmg due to the bankiupt), by public auction oi pnvate contiact, 
with powei to tiansfei the whole theieof to any peison or comjiany, 
oi to sell the same m paicels 

(2) Give leceipts foi any money lcceived by him, which leceipts 
shall effectually dischaige the person paying the money from all 
lcsjionsibility m inspect of the application theieof 

(3) Prove, lank, claim, and draw a dividend in lespect of any 
debt due to the bankiupt 

(4) Exeicise any powers the capacity to exercise which is vested 
m the tiustee under the B A , 1883, and execute any poweis of 
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attorney, deeds, and othei instruments for the purpose of carrying 
mto effect the provisions of this Act 

(5) Deal with any property to which the bankrupt is beneficially 
entitled as tenant in tail in the same manner as the bankrupt 
might have dealt with it , and s s 56-73 (both inclusive) of the 
3 & 4 Will IV c 74— being an Act “ for the abolition of fines and 
recoveries, and for the substitution of more simple modes of 
assurance ” — are to extend and apply to proceedings under the 
Bankruptcy Act, as if those sections were re-enacted and made 
applicable m terms to those proceedings (B A , 1883, s 56) 

The expression " subject to the provisions of the Act of 1883 ” 
has refcience to s 89, which provides that the trustee is to have 
regard to the wishes of the creditors (see sub tit Conti ol ovei 
Tiustcc ). 

Sale of pi opei ty to husicc oi committeeman Neitlici the tiustcc 
noi any membei of the committee of inspection of an estate may, 
while acting as trustee oi membei of such committee, except 
by leave of the court, either directly or indirectly, by himself or 
any partner, clerk, agent, or servant, become purchaser of any 
part of the estate Any such purchase so made may be set aside 
by the court on the application of the Board of Trade or any creditor 
(R 316) In the case of Luddy’s Tiustee v Pcard, 1886, 33 Ch D 
500, a sale to the solicitor of the bankrupt was set aside A sale 
to a brother and alleged partner of the trustee has also been set 
aside (E\ p Mooic, 1882, 51 L J Ch 72) The rule, however, does 
not extend to purchase by a partnei of a committeeman purchasing 
on his own account and not in any way for his firm {In rc Gall aid, 
1897, 2 Q B 8 The bankrupt himself ( Ktlson v Hardwick, 1872, 
L R 7 C P 473), or a mortgagee (E\ p Say, 1832, 1 D & C 32) 
may purchase 

Position of purchaser front trustee A purchaser from a trustee 
of a business and goodwill cannot restrain the bankrupt from bond 
fide commencing a new business and soliciting his old customers 
(11 alkei v Motiram, 1881, 19 Ch D 355) 

(b) Powers exercised by permission of committee of inspection . 
Generally In addition to the poweis which the trustee may 
exeicise on his account, theie are certain things which he can (by 



330 BANKRUPTCY AND BILLS OF SALE [T 

TRUSTEE (coni), (index, p 316) 

virtue of s 57) do with the consent of the committee of inspection 
As to the appointment and functions of that body, see Committee 
of Inspection Where there is no such committee, the Board may 
permit these acts or things to be done by the trustee (see B A , 
1883, s 22), and any functions of the committee of inspection 
which devolve on the Board may, subject to the directions of the 
Board, be exercised by the official receiver 

The permission must not be a general permission to do all or 
any of the following things, but must only be a permission to do 
the particular thmg oi things for which permission is sought in 
the specified case or cases The following things are mentioned 
ins 57 — 

\ 

(1) Conduct of business “ Carry on the business of the bankrupt, 
so far as may be necessary foi the beneficial winding up of the 
same ” 

It should here be mentioned that where the trustee carries on 
the business of the debtor, he must not without the express sanction 
of the court purchase goods for the cairying on of the business 
from his employer (if any), or from any person whose connection 
with the trustee is of such a nature as would result in the trustee 
obtaining any portion of the profit (if any) arising out of the 
transaction The cost of obtaining such sanction must be borne 
by the person on whose behalf it is obtained (B R, 316a) It 
is more than likely that there will be some dispute amongst the 
creditors as to carrying on the business A creditoi cannot insist 
on an immediate sale unless he is able to prove some particulai 
damage (Ex p Hall, 1838, 2 Dea 263) , but it seems that where 
a majority of the ci editors desire to carry on the business, their 
resolution is not binding on the minority, who may apply to the 
court to have the resolution declared invalid (Ex p Emmanuel, 
In re Batey, 1881, 17 Ch D 35) If the trustee does carry on the 
bankrupt’s business, he must keep a distinct account of the ti adin g 
(B R, 308) 

(2) Conduct of actions “ Bring, institute, or defend any action 
oi other legal proceeding l elating to the property of the bankrupt ” 

A trustee who brings an action for the benefit of the estate need 
not give security for costs, although he is insolvent m circumstances 
(Denston v Ashton, 1869, L R 4 Q B 590) He should not allow 
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a creditor to bring an action in his name, unless the suit can benefit 
the estate generally (Exp Cooper, -I n re Zttcco, 1875, L R.10Ch.510). 
Where an action is pending at the date of the bankruptcy, and the 
• trustee declines to go on with it, it will be stayed by the court 
(Warder v. Saunders, 1882, 10 Q. B D 114) (See further as to the 
rights of a trustee as to bringing and defending suits, Wtlltams, 

p 286) 

(3) Employment of solicitor " Employ a solicitor or other agent 
to take any proceedings or do any business which may be sanctioned 
by the committee of inspection ” 

This sub-section as to the employment of a solicitor is binding on 
the official receiver when acting as trustee (In re Duncan, 1892, 
1 Q B 331) The sanction of the committee, which must be 
obtained before the employment, except in a case of urgency 
(B* A , 1890, s 15 (3) ), must be specific, though it need not be in 
writing (In re Vavasour, 1900, 2 Q B 309) If the trustee has duly 
obtained the sanction of the committee to the appointment, he 
will not be liable for the laches of the solicitor Solicitor’s costs 
cannot be chaiged for mere administrative work, he can only 
be paid as on a quantum meruit (In re Pryor, Ex p Board of Trade, 
1888, 5 Mor 232). 

(4) Accept future payment “ Accept as a consideration for the 
sale of any property of the bankrupt a sum of money payable 
at a future time, subject to such stipulations as to security and 
otherwise as the committee think fit.” 

(5) Mortgage debtor’s property “ Mortgage or pledge any part 
of the property of the bankrupt for the purpose of raising money 
for the payment of his debts " 

(6) Arbitrations, compromises, etc “ Refer any dispute to 
arbitration, compromise all debts, claims, and liabilities, whether 
present or future, certain or contingent, liquidated or unliquidated, 
subsisting or supposed to subsist between the bankrupt and any 
person who may have incurred any liability to the bankrupt, on 
the receipt of such sums, payable at such times, and generally on 
such terms as may be agreed on.” 

It will be seen that by virtue of s 89 (3) of the Act, the trustee 
may apply to the court for directions ; but where an application 
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is made with regai d to a compromise, the couit will not (express 
any opinion upon it, or intei fere m any way (In ic Pilling, 1906, 
2KB 644 , see also Awaid) 

(7) Compiomise claims “Make such compiomisc oi olhei * 
arrangement as may be thought expedient with creditors, or persons 
claiming to be cieditois, m lespect of any debts provable under 
the bankruptcy 

(8) “Make such compromise or other arrangement as may be 
thought expedient with respect to any claim arising out of or 
incidental to the property of the bankiupt, made oi capable of 
being made on the trustee by any person or by the trustee on any 
person ” 

A compiomise effected by the trustee in accordance with tins 
piovision may be ovci-iuled by the cieditois (see s 89, pai (i\) 
p 326, ante, and In ic Rulgwav , 7T \ p HuilbaU 1889 6 Moi 277) 
An anangement made between a ci editor and a liuslcc, b}' winch 
the cieditoi may cany on an action is not “ champcitous ” (Guy 
v Clmi chill, 1887, 40 Ch D 481) 

(9) Divide pecuhai ptopeily “Divide in its existing foim 
amongst the creditois, accoi ding to its estimated value, any pi opei ty 
which from its pecuhai natuie oi othei special circumstances cannot 
be leadily oi advantageously sold ” 

(10) Powci to allow bankrupt to manage piopoty Othei powers 
aie exercisable by pei mission of the committee by vntue of othei 
sections Thus, the tiustee may also with the pei mission of the 
committee, appoint the bankiupt to supei intend the management 
of the piopeity of the bankiupt or of any pail thcicof, oi to cany 
on the tiade (if any) of the bankiupt foi the benefit of Ins ci editors, 
and m any othei i espect to aid in adnnnistei mg the pi opei ty m such 
mannei and on such teims as the tiustee may dnecl (B A , 1883. 
s 64 (1) ) 

If the bankrupt is allowed to tiade and to meui ficsh liabilities, 
questions may arise as to the lights of the new r cieditois who aie 
thus brought into existence It has been held (following Ex p Fold, 

1 Ch D 521) that where a bankrupt tiaded unknown to the tiustee, 
acquued piopeity, and then became bankiupt again, the piopeity 
so acquired aie assets in the first bankiuptcy (In ic Claik, Ex p 
Beardmore, 1894, 2 Q B 393) If there is a sm plus m the fiist 
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bankruptcy, the trustee in the second will only be entitled to it in 
so far as the bankrupt has not dealt with it prior to the date of the 
second bankruptcy (Bud v Philpott, 1900, 1 Ch 822) 

(11) Allowance to hankutpl for maintenance oi scmcc The 
trustee may also from time to time, with the pei mission of the 
committee of inspection, make such allowance as he may think 
just to the bankrupt out of his property for the support of the 
bankrupt and his family, or m consideration of his services if he is 
engaged in winding up his estate, but any such allowance may be 
reduced by the court (s 64 (2) ) 

Such allowance must be in money, unless the creditors by special 
resolution otherwise determine, and its amount must be entered m 
the trustee's accounts (R 296). The official receiver also has power 
(subject to regulations made by the Board of Trade) to make an 
allowance to the bankrupt for the support of himself and his family 
(see R 325) The committee of inspection may also apply to the 
Board of Trade to allow the trustee to open an account at a local 
bank (B' A , 1883, s 74) 

(\n) Realisation of property by trustee — 

(a) Possession of property generally The trustee must, as soon 
as may be, take possession of the deeds, books, and documents 
of the bankrupt, and all other parts of his property capable of 
manual delivery (B A , 1883, s 50 (1) ) 

In relation to and for the purpose of acquinng or retaining 
possession of the property of the bankrupt, he is to be m the same 
position as if he were a receiver of the property apjiointed by the 
High Court, and the court may on his application, enforce such 
acquisition or retention accordingly (ib , s s (2) ) 

(b) No lien on books, etc. No person can as against the official 
receiver or trustee withhold possession of books of account belonging 
to the debtor or set up any lien thereon (B. R , 349). 

Where the debtor’s business has been earned on by a trustee 
under a ci editor’s deed, the trustee m bankruptcy may either treat 
him as an agent, in which case he may have an account of the 
profits made, or else treat lum as a trespasser, in which case he can 
have an account of the value of the property at the time when 
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the trustee under the deed took possession of it {Ex p Vaughan, 
1884, 14 Q B D 25, per Stephen, ] , at p 30) 

(c) Stocks, shares, etc Where any part of the property of the 
bankrupt consists of stock, shares in ships, shares, or any other* 
property transferable in the books of any company, office, or person, 
the trustee may exercise the nght to transfer the property to the 
same extent as the bankrupt might have exercised it if he had not 
become bankrupt {ib , s 50 (2) (3) ) 

(<2) Copyhold, choses in action, etc. Where any part of the 
property of the bankrupt is of copyhold or customary tenure, or 
is any like property passing by surrender and admittance or m any 
similar manner, the trustee is not compellable to be a dmi tted to 
the property, but may deal with it in the same manner as if it 
had been capable of being and had been duly surrendered or other- 
wise conveyed to such uses as the trustee may appoint , and any 
appointee of the trustee must be admitted to or otherwise invested 
with the property accordingly {ib , s s (4) ) 

Where any part of the property of the bankrupt consists of 
things m action, such things are deemed to have been duly assigned 
to the trustee {ib , s s (5) ) 

(e) Surrender of properly to the trustee Any treasurer or other 
officer, or any banker, attorney, or agent of a bankrupt, must pay 
and deliver to the trustee all money and securities in his possession 
or power, as such officer, banker, attorney, or agent, which he is 
not by law entitled to retain as against the bankrupt or the trustee 
If he does not he is guilty of a contempt of court {ib , s s (6) ) 

(xui) Miscellaneous powers, etc , of trustee — 

{a) Public examination As to the duty of the trustee to take 
part in the public examination, see Public Examination, p 256 

(b) Admission or rejection of proofs As to the admission or 
rejection of proofs by the trustee, see Proof of Debts, p 241 

(c) Payments for services rendered to estate As to power of 
trustee to admit payments for services rendered to the estate, see 
TiHe of Trustee, p 314. 

{d) Goods taken in execution Where goods taken m execution 
are in the hands of the sheriff, the trustee can exercise certain 
important rights over them (see Sheriff, p. 295) 
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(c) Preferred debts As to the duty of the trustee to make 
payment of preferred debts, see Puonty of Debts, p 231 
(/) Redemption of securities As to iedemption of the secunty 
’ of a secuied creditor by a trustee, see Seemed Cicdttoi, p 290 

(g) Disclaimer As to the liability of a trustee who has 
disclaimed, see Disclaims, p 135 

(h) Accounts of trustee (see Accounts of Tuistcc) 

As to the position of trustees under a settlement made by the 
bankrupt which is set aside, see V oluntarv Settlements, p 342 
As to the rights, etc , of a trustee under a composition or scheme, 
see Composition or Scheme of Arrangement, p 89 

TRUSTEE UNDER COMPOSITION (See sub tit Composition 
or Scheme of Arrangement, p 89 ) 

TRUSTEE UNDER DEED OF ARRANGEMENT 

As to powers usually confencd on the trustee undei a deed of 
anangement, see Deed of Artangcmcnt, p 89 

UNCLAIMED FUNDS OR DIVIDENDS (and see Dividends, 
p 149) 

Duty of trustee S 162 of the Bankruptcy Act, 1883, makes 
piovision for the disposal of unclaimed funds or dividends By 
ss (1), where the trustee, under any bankruptcy, composition, oi 
scheme, has under his control any unclaimed dividend which has 
remained unclaimed for more than six months, or where, after 
making a final dividend, such trustee shall have in his hands or 
under his control any unclaimed or undistributed moneys arising 
from the property of the debtor, he must pay the same to the 
Bankruptcy Estates Account at the Bank of England The Board 
of Tiade must furnish him with a certificate of receipt of the money 
so paid, which shall be an effectual discharge to him in respect 
thereof 

The Board may call upon the trustee to furnish accounts of sums 
so paid by him (R 346a) 

S s (2) provides for the disposal of funds unclaimed under the 
Private Arrangement Act, 1844, the Bankrupt Law Consolidation 
Act, 1849, the Bankruptcy Acts, 1861 and 1869, and need not be 
further dealt with. 
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UNCLAIMED FUNDS OR DIVIDENDS {coni). 

Persons laying claim to funds Any person claiming to be#ntitled 
to any moneys paid m to the Bankruptcy Estates Account pursuant 
to this section may apply to the Board for payment to him of the 
same, and the Board, if satisfied that the person claiming is entitled, • 
must make an order for the payment to such person of the sum 
due (s s (4) ) 

Any person dissatisfied with the decision of the Board of Trade 
m respect of his claim may appeal to the High Court 
The Bankruptcy Estates Account The Board of Trade may at 
any time after the passing of this Act open the account at the 
Bank of England referred to in this Act as the Bankruptcy Estates 
Account (s s (5) ) 

UNDISCHARGED BANKRUPT (and see Control over Person 
and Property of Debtor , Duty of Debtor). 

Where an undischarged bankrupt, without the trustee’s know- 
ledge, earned on business and acquired property, and then again 
became bankrupt, the trustee in the first bankruptcy was held 
entitled to the property as against the trustee m the second, 
although in the second bankruptcy the act of bankruptcy was an 
assignment of property for the benefit of his creditors generally 
{In re Clark, Ex p Beardmore, 1894, 2Q B 393) 

As to whether an undischarged bankrupt can grant a bill of sale, 
see Bills of Sale, p 52 

As to the nght of an undischarged bankrupt to bring an action, 
see Property Divisible amongst Creditors 
UNDUE PREFERENCE 

As to the distinction between undue and fraudulent preferences, 
see Fraudulent Preference, p 177 See also Discharge of Bankrupt, 

p 128 

UNLIQUIDATED DAMAGES. (See Debts Provable in Bankruptcy, 
p 106 , and see Damages.) 

As to how far such damages are subject to the mutual credit 
clause, see Mutual Credit and Set-Off, p 204 

UNLIQUIDATED DEBTS 

A creditor who has only an unliquidated debt cannot vote at a 
creditors meeting As to the meaning of the term, see Meetings 
of Creditors, p 197. 
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VACANCIES. 

If a ^member of a committee of inspection becomes bankiupt, 
or compounds with his ci editors, or is absent fiom five consecutne 
meetings of the committee, he vacates his office (see Committee 
• of Inspection, p 76) As to vacancy in the office of trustee, see 
Trustee, p 320 

VACATING OFFICE. (See Disqualifications) 

VALUABLE CONSIDERATION. 

As to what consideration is sufficient to sustain a settlement of 
a debtor’s pioperty, see Volunfaiy Settlements , p. 339. 

VESTING ORDER 

In ceitain cases the couit may make an older vesting disclaimed 
propei ty m persons interested, see Disclaimer, p 136 
VESTRYMAN. (See Disqualifications of Bankrupt ) 

VEXATIOUS ACTIONS (See Discharge of Bankrupt, p 127) 
VIVA VOCE EVIDENCE. (See Evidence ) 

VOID 

As to the result of a voluntary settlement being made void by 
the bankruptcy laws, see Voluntary Settlements, p 341 
VOLUNTARY SETTLEMENTS (and see Fraudulent Preference). 

(0 Voluntary settlements voidable at common law — 

[a) Genet ally 

[b) Settlements avoided by the 13 Eltz , c 5 

[c) Assignment of all propei ty to one a editor 
(rf) What ciedilots aie affected 

(c) Bond fide settlements, p 339 
(/) Deed of airangement 
(g) Valuable considciation 

(n) Voluntary settlements avoided by the Bankruptcy 
Act — 

(«) Generally 

{b) The section summarised, p 340 

(c) Meaning of “ settlement ” 

(d) " Purchase r in good faith" p 341 
(*r) “ Valuable consideration " 

(/) 41 Void" 

(g) Solvency of settlor, p 342 

(A) Plot ecti on of the trustees of a settlement, 

23-(M9() 
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VOLUNTARY SETTLEMENTS [cont), [index, p 337) 

Voluntary settlements, in so far as they are important tn con- 
nection with the law of bankruptcy, may be conveniently dealt 
with undei two heads , namely, Settlements voidable at common 
law , and Settlements voidable under the law of bankruptcy 

(i) Voluntary settlements voidable at common law — 

(«) Generally If it weie competent for a man to settle all his 
money on persons neaily related to him, so that at some future 
time that money would be out of reach of his creditors, the whole 
fabnc of the law of bankruptcy would tumble to the ground By a 
device of this land a man might in fact enjoy the income of lus 
pioperty, and yet have no assets when his bankruptcy supervened 
The common law and certain ancient statutes do much, and the 
Bankruptcy Acts do more, to suppress this kind of fraud 
(6) Settlements avoided by the 13 Eli z , c. 5 This ancient statute, 
which is practically declaratory of the common law, provides (in 
effect) that every feoffment, etc., of lands, tenements, hereditaments, 
goods, and chattels, or any of them . . and every bond, suit, 
judgment, and execution “ contiived of malice, fraud, collusion, 
or guile, to the end, purpose, and with intent to delay, hinder, or 
defraud creditors and others of then just and lawful actions, suits, 
debts, etc., shall be against that person, his heirs, executors, 
administrators and assigns, whose actions, etc , are or might be 
disturbed, etc , by such fraudulent proceedings, utterly void ” But 
the Act does not extend to conveyances and assurances made bond 
fide and on good consideration , and does not necessarily invalidate 
a numbei of transactions which may be avoided as against a trustee 
in bankruptcy (see par (u), infra , Ex p Games , 1879, 12 Ch D. 
314) For a full discourse upon this statute, see Twyne's Case, 
1601, Sm L C. 1, and notes hereto 

(c) Assignment of all property to one creditor . It may be stated 
generally that the assignment of the whole of a man’s property for 
the benefit of one creditor, or several, to the exclusion of others, 
is fraudulent under this Act, the necessary consequence of such 
a transaction being to defraud the excluded creditors [Worsley v. 
De Mottos, 1758, 1 Burr. 467). 

[d) What creditors are affected : The creditors who axe affected 
by a voluntary assignment under this Act need not have been m 
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VOLUNTARY SETTLEMENTS (coni ), (index p 337) 

exislente at the time when it was made “ the punciplc being that 
a man who is going into trade cannot take the bulk of his propeity 
out of the reach of those who may become his creditois " (Williams, 
* p 245, citing Mackay v Douglas, 1872, L R 14 Eq 106) 

(c) Bona fide settlements • A settlement bond fide made by a 
man whose existing debts are all paid, the settlor letammg a leason* 
able income for himself, will not be set aside meiely because 
subsequent creditors are prejudiced (In re Lane- Fox, Ex f> Gvnblctl, 
1900, 2 Q B 508) In In ie Holland, (1902, 2Ch 360), the court 
refused to set aside a settlement made in 1873 by a man who did 
not become bankrupt until 1898 
(/) Deed of arrangement • A deed of arrangement will not 
necessarily be void, merely because it reserves a beneht to the 
debtoi, or because a particular creditor is intentionally excluded 
from it ( Maskelyne & Cooke v Smith, 1902, 2 KB 158, 1903, 
IK B 671) “The test is whether the deed gives the creditors 
a benefit, or gives the debtor a chance of gaming something at the 
expense of the creditors ” (Williams, p 246) 

(g) Valuable consideration While a merely colouiable con- 
sideration will not suffice to sustain a deed, the consideration 
need not be adequate So the assignment of a re\ersion of 
£18,000 m consideration of an advance of £2,500 and £300 a ycai 
until bankruptcy was not upset, either under this statute oi the 
Bankruptcy Acts (Ex p Eyic, 1881, 44 L T 922 , foi othci cases, 
see Williams, p 246) The tiustec of a settlement has been held 
not to be a purchasei for valuable consideiation (Ex p Hillman, 
In re Pumfrcy, 1879, 10 Cli D 622) 

(u) Voluntary settlements avoided by the Bankruptcy 
Acts — 

(a) Generally • Certain settlements, which might not be success- 
fully attacked under the statute of Elizabeth, or at common law, 
may be impeached under s 47 of the Bankruptcy Act, 1883. That 
section provides as follows — 

Any settlement of property not being a settlement made before 
and m consideiation of marriage, or made in favour of a purchaser 
or incumbrancer m good faith and for Suable consideration, or 
a settlement made on or for the wife or children of the settlor of 
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VOLUNTARY SETTLEMENTS {coni), (index, p 337), 
property which has accrued to the setlloi after marriage ip right 
of his wife, shall, if the settlor becomes bankiupt within two years 
after the date of the settlement, be void against the trustee m the 
bankruptcy, and, shall if the settlor becomes bankrupt at any « 
subsequent time within ten years after the date of the settlement, 
be void against the trustee m the bankruptcy, unless the parties 
claiming under the settlement can prove that the settlor was at 
the time of making the settlement able to pay all his debts without 
the aid of the property comprised m the settlement, and that the 
interest of the settlor in such propel ty had passed to the tiustcc 
of such settlement on the execution thereof (B A , 1883, s 47 (1) ) 

Any covenant or contract made in consideration of marriage, 
for the futuie settlement on or for the settlor's wife oi children 
of any money or property wherein he had not at the date of his 
marnage any estate or interest, whether \ ested or contingent in 
possession or remainder, and not being money oi piopcrty of or 
in right of his wife, shall, on his becoming bankrupt bcfoic the 
property or money has been actually transferred or paid pursuant 
to the contract or covenant, be void against the liuslce m the 
bankruptcy (ib , (2) ) 

" Settlement ” shall for the purposes of this section include any 
conveyance or transfer of property (ib (3) ) 

(b) The section summarised The effect of the section may be 
thus briefly stated — 

In order to set aside a settlement made within two jeats before 
the bankruptcy, it must be shown that it w r as made m bad faith 
and without consideration A settlement made within ten jcais 
will be set aside unless the parties claiming undei it can prove 
that the settlor could pay his debts without the aid of the piopetty 
comprised in it, and that the interest of the settlor passed to the 
trustee under the settlement 

(c) Meaning of “ settlement ” Any conveyance, assignment, or 
transfer appears to be a settlement within the section A transfer 
of shares (Ex p Todd, In te Ashcroft, 1887, 19 Q B D 186) , or a 
purchase of shares in a ship, registered m the name of the tiansferce 
(In ie Player, Ex p, Harvey, 1885, 54 L J Q B 553), is a settlement 
A ppft of bills, bonds, notes, and other securities w r ould also seem to 
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VOLUNTARY SETTLEMENTS [coni ), [index, p 337) 
be incited A gift of money, if the money is intended to be pie- 
served, may be a settlement , otherwise where the money is to be 
spent, as where a fathei makes an allowance to his son [In re Player, 
* sup} a) 

There is no settlement unless it is the intention of the giver that 
the money shall be invested in some form which will enable it sub- 
sequently to be traced(/« re Plummer, 1900, 2 Q B 790) Where the 
owner of a policy on his life, by a post-nuptial settlement, made 
more than ten years before his bankruptcy, assigned it to trustees 
for his wife and children and continued to pay the premiums 
voluntarily, being under no covenant to do so, it was held that the 
tiustee in bankruptcy was entitled neither to the policy moneys or 
the premiums [In re Harmon, Ex p Wlmney, 1900, 2Q B 710) 


00 " Purchaser in good faith ” . The expression “ purchaser ” 
means one who has given valuable consideration , not a purchaser 
in the legal sense of the term [Haitce v Harding, 1888, 20 Q B D 
732 , In re Parry, Ex p Salaman, 1904, 1 K B 129) It is sufficient 
if there be good faith on the part of the purchaser. It is not neces- 
sary that both parties should so act [Mackintosh v Pogose, 1895, 
1 Ch 505) 

(e) “ Valuable consideration ” • The question as to whether 
there was valuable consideration appears to be for the court to 
determine m each case The fact that a settlement is declared to be 
made for “ five shillings and other valuable considerations ” docs not 
oblige the court to hold it to be for valuable consideration [Walkci 
v Bimows, 1745, 1 Atk 93) It would seem that “ natural love 
and affection ' cannot be relied upon to support valuable consideia- 
tion which will make a settlement good as against ct editors (see 
Matthews v Feavcr, 1786, 1 Cox 278) 


(/) " Void” It is necessary to consider the meaning of the 
word " void ” with some care In the first place, it does not imply 
that a settlement which contravenes the section is void as from 
the date upon which it is made It only becomes void when the 
trustee’s title accrues So one who benefits by a settlement made 
lthout notlce has a good title against the trustee [In re 
Bit}", E\ p Norton, 1893, 1° Mor 166, In „ Carter miKondoritnio 
Comma, 1897, ! Ch 776) Further, a settlement is only avotded 
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in so far as js necessary to satisfy the debts of the bankrupt and pay 
the costs of the bankruptcy {In re Sun's, Ex p Sheffield, 1896,3 Mans 
340) So, if a man settled £100,000 on a friend for no consideration, 
and failed within six months for £50,000, it is conceived that the ' 
person entitled under the settlement could retain the balance aftei 
paying off the trustee 

(g) Solvency of settlor In the case of a settlement made within 
ten years the solvency of the settlor may have to be consideicd. 

It is essential that the settlor should be able to pay his debts in the 
way which he w'oukl pay them if lie continued in business 
Consequently, m order to show that a man is sohenl apai t from 
the properly comprised in the settlement, the \ alue of the imple- 
ments of his trade and of the goodw’ill of his business, is not, if he 
w f as intending to continue m business, to be taken into account , 
at any rate if that value is to be taken into account, it can only be 
such a value as would be realised at a forced sale {E\ p Russell, 
In re Butterwoith , 1882, 19 Ch D 588) 

(/i) Protection of the trustees of a settlement The trustees of a 
settlement which becomes \oid on a bankruptcy arc entitled to 
a lien on the property for expenses pi operly incuried by them as 
trustees {In re Holden b\ p OR, 1887 20 Q 13 D 43) 

VOTE, VOTING 

A trustee or his partner, etc , may not \otc on any icsolution 
affecting the trustee’s i enumeration, see Ttnslee, p 324 

As to voting at creditois' meetings, see Meetings of Gtcdtlois, 
p 197 

VOUCHERS 

The official receiver has powei to call for \ ouchers as to pi oof of 
debts (B A , 1883, Sell II (4) ) The vouchers of a liuslcc may 
have to be examined at a local inquiry {ib , s 91 , R 319) 

WAGES 

As to proofs for w'ages due to workmen, clerics, etc , see Proof 
of Debts, p 238 

WARING, EX P, RULE IN 

For the rule m Ex p Waring, 1815, 19 Vcs 345, see Propcity 
not Divisible amongst Ci editors, p 249 
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WARRANT. 

Generally . Any warrant of a court having jurisdiction m bank- 
ruptcy in England may be enforced m Scotland, Ireland, the Isle 
of Man, the Channel Islands, and elsewhere m His Majesty’s 
• dominions, m the same manner and subject to the same privileges 
m and subject to which a warrant issued by any justice of the 
peace against a person for an indictable offence against the laws 
of England may be executed m those parts of His Majesty’s 
dominions respectively m pursuance of the Acts of Parliament m 
that behalf (1883, s 119(1}} 

Search warrant A search warrant issued by a court having 
jurisdiction in bankruptcy for the discovery of any property of a 
debtor may be executed in manner prescribed or in the same 
manner and subject to the same privileges in and subject to which 
a search warrant for property supposed to be stolen may be executed 
according to law (tb , (2) } See further as to seaich wan ants, 
Realisation of Property, p 258 

WARRANT OF ARREST. 

A person who refuses to attend and give information as to the 
whereabouts, etc , of property of the debtor may be brought up on 
warrant for the purpose (see Discovery of Debloi’s Property and 
Documents, p 142) 

WEARING APPAREL. (See Property not Divisible amongst 

Creditors, p. 247 ) 

WITNESS. 

Generally : Persons knowing the affairs, etc , of the debtor may 
be summoned to give evidence (see Discovety of Debtor's Pioperty, 
p 142 , where such a witness is too ill to attend at court, he may 
be examined elsewhere {In re Bradbrook, 1889, 23 Q B D 226) 

As to how far a witness who is subpoenaed to give information 
as to the whereabouts of the debtor’s property, etc , is privileged, 
see Discovery of Debtor's Property and Documents, p. 143. 

Subpoena : A subpoena for the attendance of a witness will be 
issued by the court either for the purpose of his giving evidence 
or producing documents (Rs. 61-63) Disobedience to a subpoena 
may involve committal for contempt (R. 70) 

Costs: The court may limit the number of witnesses to be 
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WITNESS (con/) 

allowed on taxation (R 64), and costs may be allowed whefhei the 
Witness has been examined oi not (R. 65). 

Conduct money A witness (othei than the debtoi) who is 
leqmied to attend for examination is entitled to the like conduct • 
money and payment for expenses and loss of time as upon 
attendance at a tiial m court (R 71). 

Deposition The court may oi dei the deposition of a witness to 
be taken befoie an officer of the couit, eithei at the couit or else- 
wheie, and may allow such deposition to be given m evidence 
(R 66) (see further sub tit Death , p 102) 

Evidence on commission An oidei to take evidence on com- 
mission will be issued in accordance with the pioceduie of the High 
Couit (R. 68) 

WORKMEN. 

Special piovision foi the proof of debts due to woikmen where 
a number of workmen aie owed money by a bankrupt (see Pi oof 
of Debts , p 238). Woikmen employed by a bankrupt are entitled 
to pieferential treatment m the distribution of assets amongst 
creditors ( Pnonty of Debts, p. 232) 

WORKMEN’S COMPENSATION ACT. 

Claimants against the estate of the bankiupt under the Act are 
entitled to piefeiential tieatment (see Pnonty of Debts) 


THE END 


Punted by Sir Isaac Pitman & Sons, Ltd,, Bath 
J (i-HM) 
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PITMAN’S 

Business Man’s Guide 

'Edited by J A SLATER, BA , LLB. {Lond), 

Of the Middle Temple and Noilh Eastern Circuit, Barnster-at-Law 
( Author of " The Commercial Law of England," etc ) 

With French, German and Spanish equivalents for the 
Commercial Words and Terms. 

The “ Business Man's Guide ” is a volume of hand} size, 
designed to be of peimanent usefulness m the office of the 
mei chant, the banker, the broker, and the trader, and to all 
membeis of the staff from the manager, secretary or cashier, 
to clerks of all kinds The information is of such a character 
as will assist a business man m an emergency, and will clear 
up doubts and difficulties of ever} -day occurrence The 
work includes over 2,000 articles 
In the “ Business Man’s Guide ” every commercial article 
known to modern trade is recorded — what it is, how it is made 
or how it is grown, where it is produced, how it is dealt with 
commercially, and to what extent or value The productions 
of the world are set out, the monetary systems and equivalent 
values, the tenancy of an office, the conditions of a lease, 
the engagement of a manager, or traveller, or agent, oi repre- 
sentative on commission , how profits should be calculated 
and losses adjusted, how slow payers can be pressed, and 
fraudulent traders checked , how trade can be facilitated 
and the aid of British Consuls secured, the principles of 
banking and the methods of exchange— everything m plain 
language, clearly described, accurately stated 

In crown 8vo, m cloth cover of special design, 487 pp., 
Fouith Edition, Revised, net 3s 6d 

PRESS OPIXIObS 

“A publication which should be of great service to both begmneis and 
past-masters in the art of business is Pitman’s Business Man’s Glide It 
in a handy and concise encyclopaedia of commercial and office information, 
and coters an unusually wide range of subjects " — Daily Chronicle 
“ Pitman’s Business Man’s Guide is a wonderful storehouse of facts It 
contains information in the pithiest form on cverv subject in which a business 
min would wish to be posted A dictionary of this hind kept hands on the 
office table sates in the course of a week man\ \aluahle hours, which by the 
end of the year means so manv dais sated ’’ — Daily Express 
“A capital handbook for * all engaged in business ’ is Pitman’s Business 
Man’s Guide The extremely varied matter of this booh for reference is 
arranged as a dictionary and comprehends every hind of commercial 
information, technical, familiar, or geographical " — II estmmsler Gazelle 
“ A readr reminder of the thousand-and-one commercial terms and phrases 
that arise m business life For the help of those engaged in foreign corre- 
spondence the French, German, and Spanish equivalents arc giten m all 
cases It contains besides a \ast amount of geographical and ligal informa- 
tion, all alphabetical arranged It should take its place permanently beside 
Whuaher and Hazell ” — The lor*s/it« Post 
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Office Organisation and 
Management 

Including Secretarial Work 

By LAWRENCE R DICKS EE, M Com , F C A , 

AND 

H E BLAIN, 

Ttamways Manager, County Borough of West Ham 


This \ olume is the outcome of a most happy and fortunate 
collaboution The authois are men of experience, both m 
theoiy and practice, and it is not too much to say that their 
woik is one of the most thorough and up-to-date \ olumcs c\ei 
produced on the subject Eveiy department of commeicial 
activity has been considered and dealt with in the fullest 
manner, and the value of the whole has been gieatly enhanced 
by the numerous illustrations and copies of actual business 
forms which arc an integral part of the uoik 

In demy 8vo, 305 pp , net 5s 


PRESS OPINIONS 

“ We have scarcely ever seen an office manual so complete and rc'i ilile 
as this one Actual forms of all accounts, books, and imscdlaiicous paper-, 
required are bound up in their proper place, so that the rt ulcr has before hi* 
eyes at each stage a concrete example For instance, w lien expatiating upon 
the merits of the “ loose leaf ledger" the authors show i specimen pipe, from 
which one sees at a glance what they arc talking about The chapters on 
office management arc compact with useful information, the ripe fruit of 
experience ” — \IancheUer City News 

No better work could be placed in the hands of the keen young employee 
who is bent upon success Bnmngham Chamber o{ Commerce Journal 

" Deserves to be studied by every one in charge of a business "—Dundte 
Advertise i 

The book should be on the shelf of every tramw n\ manager and borough 
accountant, or company secretary or accountant, as well as o* private firm* 
or companies "—Light Railway Journal 
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Pitman’s Secretary’s 
Handbook 

Edited by HERBERT E BLAIN, 

Joint Auihoi of " Pitman's Office Oigamsatton and Management " 
This is an entirely new work, written on an original plan, and 
dealing in a concise yet sufficiently full manner with the uoik 
and duties m connection with the position of (a) Sccietaiyto 
a Joint Stock Company, ( b ) Secretary to a Chautablc 
Institution , (c) Secretary to a Member of Parliament or'othcr 
public man , and (d) Secretary to a Country Gentleman 
The work includes also a section on Genet td Sccietanal Work, 
written by the Editor, and dealing with the general principles 
and practices pci taming to secretarial appointments, method, 
oigamsatton, keeping of records, etc. Each section of the 
work has been ratten by an expert in the branch of secretarial 
w r ork dealt with, and may therefore be taken as absolutely 
reliable m every respect The various sections are appio- 
pnately illustrated with forms, facsimiles of documents, 
tables of reference, etc 

In demy 8vo, cloth, 3®) pp , net Ss 

Insurance 

Office Organisation, 
Management and Accounts 

By T E YOUNG, BA, ERAS 
and RICHARD MASTERS, AC A. 

PRESS OPINIONS 

“ The need of a suitable tc\t-book, dealing in a clear and comprehensive 
manner with the various aspects of life assurance both from the theoretical 
and tbe practical standpoint, has probably been felt by ever) student of this 
great branch of finance A text book admirably adapted to supplv this want 
has non been prepared bv Mr T E Young His long and varied experience 
as a practical manager and actuary, and his intimate associations for > cars with 
actuarial students have rendered him eminently qualified for undertaking 
such a work ” — The Insurance and Finance Chronicle 

“The work is specially designed for the use of insurance men, bj whom 
it will be found most valuable It will, how ever, also be found of intercut to 
accountants desiring a reliable handbook upon the subject ” — 77 e iccmmtant 

“This work is a valuable contribution to the educational literature 'of 
insurance The part of it from which the student will derive the most solid 
satisfaction is that in which book keeping is treated” — Tt - Joint Stocl 
Companies Journo' 



Insurance 

A Practical Exposition for the Student apd 
Business Man 
By T E YOUNG , BA, FRA S 

Ex-Prestdent of the Institute of Actuaries. ex-Chatrman of the Life 
Offices’ Association, Member of the Actuarial Societies of 
Belgium, Fi ance, and A menca , late lecturer on the 
Principles of Insurance at the London School 
of Economics and Political Science 

Second Edition, Revised 

A complete and practical exposition for the Student and the 
Business Man of the principles and practice of Insurance 
presented m a simple and lucid style, and illustrated by the 
author’s actual experience as a Manager and Actuary of long 
standing This book has been written expressly for (1) The 
Actuarial student, (2) the student of Fire, Marine and Insur- 
ance generally, (3) The Insurance Clerk, (4) the Business Man 
It treats in an elementary and intelligible manner of the 
principles, processes and conduct of Insurance business as a 
key to the interpretation of the accounts and practice of offices 
and as a comprehensive foundation for maturer study The 
uniform object steadily retained m view has been the present- 
ation and explanation of those principles as a basis of practice , 
and that, too, m a concise form, with the constant aid of illus- 
trative examples actually occurring in insurance work, 
whereby the principles may readily be understood Second 
Edition 


In demy 8vo, cloth, 386 pp , net 5s 


PRESS OPINION 

“ This work has been prepared to supply a thoroughly reliable and author- 
itative yet not too advanced treatise, suitable for the large and increasing 
circle of professional and commercial men immediately interested in the 
subject No one could have undertaken the task better than Mr Young, 
an ex-president of the Institute of Actuaries, and who has been a chief officer 
for many years of a leading assurance company In addition to his scientific 
and professional qualifications, Mr Young is a good stjhst, bis numerous 
literary efforts being well known and highly appreciated by his professional 
brethren, and the work before us adds fresh laurels to his reputation Altoge- 
ther, the work is a very complete handbook, as well as an authoritative 
treatise, and we congratulate the publishers on furnishing so excellent a work 
at a moderate ptite —Ftnance Chronicle 
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Money, Exchange and 
Banking 

In their Practical, Theoretical, and 

A Complete Manual for Bank Officials, Business 
Men, and Students of Commerce 

By H T EASTON, 

Of the Unton of Loudon and Smith's Bank, Ltd , Associate of the Institute 
of Bankets, Author of " Banks and Banking," 

"The Work of a Bank," etc 

Second Edition, Revised 

In demy 8vo, doth, 312 pp , net 5s 

PRESS OPINION 

“Those who would like to master the mysteries of the Money market ran 
now do so by the expenditure of five shillings and a little patience relieved by 
fascination The thing has been rendered possible by the issue the other day 
from the press of the Pitmans of “ Money, Exchange and Banking," written 
bv Mr H T Easton, who is a known authority It is an admirably arranged 
volume of no mean bulk, in which full information is dearly and pleasantly 
convejcd , it is, perhaps, the very best book of Us hmd "—The World 


Pitman’s Bills, Cheques, 
and Notes 

A Handbook for Business Men and 
Commercial Students 

The principal negotiable instruments, viz , bills of exchange, 
cheques, and promissory notes, are traced from their inception 
to their discharge, and the exact position occupied by every 
person who is m any way connected with these documents 
is clearly shown 

In demy 8vo, doth, 199 pp , 2s 6d net 

PRESS NOTICES 

" The object of this volume is to place before Ibc business man and the 
general reader a full dear, and accurate statement of the law relating to bills 
of exchange, cheques and notes \Ve mav say it once that this object i» 
attained with all the precision and thoroughness for which the Pitman senes 
of commercial publications is so favourable known The t\ pographj of the 
book is excellent and there js a good index Financial Times 

" It is quite up to date, and includes ce cn the brief enactment known as the 
Bills of Exchange (Crossed Cheques) Act, 190G, a sere important statute, of 
w bicb 99 out of 100 people has c probable nte er ee cn heard " — Fti anctal A tics 





The History, Law, and Practice of 
the Stock Exchange 

By A P POLEY, BA, 

Of the Inner Temple and Midland Cncuit, Bmnslei-at-Law , and 
F H Canutheis Could, of the Stock Exchange 


A completf compendium of the law and the present piacticc of 
the Stock Exchange Special attention is devoted to the 
Rules of the Stock Exchange, and these aie given m full 

In demy 8vo, cloth, 320 pp , net 5s 
PRESS OPINIONS 

“ The authors arc to be congratulated upon the able and dear manner in 
which they have dealt with their subjects, and the work should pro\i of great 
value alike to members of the Stock Lxchangc and the m\ csting public ” — 
Financial Times 

“ The book may be heartily commended as a most excellent one, likclj to be 
of the greatest use to all who need to have some knowledge of the procedure 
and customs of the Stock Exchange M — Money Market Review 

The Law of Heavy and Light 
Mechanical Traction on Highways in 
the United Kingdom 

By C A. MONTAGUE BARLOW, MA, LLD, 

and 

W JOYNSON HICKS 


The Locomotive Act, 1861 , The Locomotives Act, 1865 , 
The Roads and Bridges (Scotland) Act, 1878 , The Locomo- 
tives Amendment (Scotland) Act, 1878, The Highways and 
Locomotives Act, 1878 (so far as it relates to locomotives) , 
The Public Health (Ireland) Amendment Act, 1879, s 6, 
The Locomotives on Highways Act, 1896 , The Locomotives 
Act, 1898, and The Motor Car Act, 1903, with Notes, 
and the Local Goveinment Boaid Regulations, including 
Regulations as to Tare Weight, together with a Summary of 
■p ffi En § llsh Scotch Reported Cases on Extraordinary 

In demy 8vo, cloth, net 8s 6d. 
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Pitman’s 
Mercantile Law 


By J A SLATER, B.A , LLB {Loud) 

Of the Middle Temple and North-Eastern Cuctttl, Bantstei-al-Law. 


As a practical exposition for law students, business men, and 
advanced classes m commercial colleges and schools, this 
volume will be found invaluable. Without being a technical 
law book, it provides within moderate compass a clear and 
accurate guide to the Punciples of Mercantile Law m England, 
and as such will especially appeal to the business man The 
woik is annually brought up to date by supplement, issued 
in September of each year, and supplied gratis by the 
publishers The fact that Mr Slater, who has written this 
book, is also the author of “ Commercial Law ” and “ The 
Business Man’s Guide,” two highly successful works, is suffi- 
cient guarantee of the popular style in which the subject is 
presented to his readers 

In demy 8vo, doth, gilt, 444 pp , 7s. 6d 

PRESS OPINION. 

"The author of Pitman's Mercantile Law has previously compiled two 
excellent reference books, one co\ ermg commercial law m England and the 
other a business man’s guide The bonk will be found a lborouglil> practical 
exposition of all legal matters affecting mercantile law for the business man, 
for the student, and for the advanced classes m commercial schools The 
first part deals with the law of contract, the second part has reference to 
commercial relations between such as agenc>, partnership, and conipinies , 
particular commercial contracts arc dealt with under the head of " Sale of 
Goods," “ Bills of Exchange," *' Notes and Cheques ’ There is also a section 
devoted to insolvency dealing with bankruptcy practice, and some miscella 
ncous matters such as securities Shipping, patents trade marks and copj - 
rights are also fully explained Mr Slater's stjlc is casj to follow, and the 
opinions he expresses and the information he gives are all supported bv 
reference to recent judicial decisions which are indexed also as a Table of 
Cases To the business man Pitman’s Mercantile Law will be found 
cxccedmgh useful, and even if it does not saw a law \ cr's bill it will cmble 
those who use it to know something of matters upon which thty consult their 
legal advisers " — SI e field Independent 
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Encyclopaedia of Marine 

Law 


By LAWRENCE DUCKWORTH 

Of the Middle Temple, Bamster-at-Law . 


The latest decisions of the courts have been incorporated 
in the text of this new work, and no case of any importance 
or binding authority has been omitted In addition, the York 
Antwerp rules are given in full, and an Appendix sets out the 

new Marine Insurance Bill, which has just become law after 
a lengthy passage through Paihament 


PRESS NOTICES 

" One of the handiest, and most concise books which has come our way 
and which should be in the possession of every shipping man on shore and 
shipmaster at sea ” — The Maritime Review 

“ Mr Duckworth has done his task m a lnghlv satisfactory manner, while 
the effect of bringing in the latest decisions is to render the volume completely 
trustworthy ” — Liverpool Journal of Commerce 

" The book will be useful not only to shipowners and merchants, but to the 
student also, who will find m a sentence or two the substance of his readings 
of many chapters, if not volumes, upon a large variety of subjects connected 
with shipping, cargoes, and insurance m peace and war " — Shipping World 

In demy 8vo, 300 + xvi pp., net 5s 
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The World’s Commercial 
Products 


A descriptive account of the Economic 
Plants of the World and of their 
Commercial Uses 

By W G FREEMAN, B Sc., FLS. 

Superintendent Colonial Economic Collections, Impenal Institute, 

' London, 

and 

5 E CHANDLER, DSc, F.LS. 

Assistant Colonial Economic Collections, Impenal Institute, London 
With contributions by nitmeious Specialists 


This is a fully illustrated woik dealing with the Vegetable 
Commercial Products of the World In it all the important 
plants of economic value are treated of, and the description 
■of them will be found to be in simple and intelligible language 
At the same time, however, the general reader is furnished 
with the necessary details to make him acquainted with all 
the principal facts connected with the Vegetable World, 
and although care has been taken to avoid scientific terms 
as far as possible, the statements m the text will be found 
to be accurate m every way. The illustrations have been most 
carefully selected, and of these there are over 400. They 
have been taken from photographs, and are quite up-to-date 
m every particular Twelve coloured plates are added, and 
the addition of maps renders the work most valuable for 
information and reference 

In demy 4lo, cloth, 420 pp , net, 10s 6d 
PRESS NOTICES 

"The new production deals in an interesting and exhaustive fashion with 
the various economic plants of the world, and their commercial uses, and is 
profusek illustrated Whether cocoa cultivation or wheat, Siamese neeftekk, 
or Russian tea gardens, Borneo tobacco, Assam rubber, or turpentine in North 
Carolina — whatever the product, in fact, the reader is told of its production 
and treatment in most interesting fashion, and the profuse illustrations are of 
great assistance We imagine that the booh still find a is arm welcome — 
Pall Mall Gazette 

“ It presents for the first time in English an inexpensive, illustrated summary 
of information concerning the useful plants of the world and their commercial 
utilisation The text is refreshingly free from technicalities, and that gives 
the booh a wider and more popular scope ” — Daily CLromcie 
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Pitman’s 

Complete Book-keeping 


A thoroughly comprehensive text-book, dealing 
with all departments of the subject, and embracing 
practically every land of account With about 20 
facsimiles of Company Forms, etc. 

The first part gives full explanation of Single Entry — 
Method of Converting books from Single to Double Entry — 
Complete Instructions in the Preparation of Balance Sheet — 
How to Deal with Receipts and Payments by Cheques and 
Bills — Principal Laws governing use of Paper Money — 
Returns and Allowances — Bad Debts — Dishonoured Bills, 
etc The whole of the explanation is very fully and carefully 
illustrated by means of worked transactions, facsimile docu- 
ments, etc , and there aie also exercises and questions to be 
worked and answeied by the student 
The second part deals with Agency Accounts — Productive 
Wages Account — Brewery and Colliery Accounts — Accounts 
for Professional services — Hotel Book-keeping — Accounts to 
be kept m hospitals and other charitable institutions — 
Theoretical and Practical Use of the Journal— Joint Stock 
Company Book-keeping— Insolvency and Bankiuptcy Ac- 
counts— Executors' and Trustees’ Accounts— The Double 
Account System employed in Railways, Public Works, etc 
Various forms of tabulated Cash Books, Invoice Books, etc , 
are shown and explained, and the student is furnished with 
an ample supply of exercises, worked and unworked 
The third part gives thorough explanations of vauous 
kinds of shipping accounts, and the terms, books, and forms 
connected therewith Inwaid and Outward Consignments — 
Accounts Current Book — Bankers’ Account Current — How 
to Draw Bills against Shipment — The Compilation of Shipping 
Invoices and Account Sales — Letters of Hypothecation and 
Letters of Lien, with Specimens of these important documents 
SL ders ^ Telegraph Code — Calculations of C I F invoices 
—Oners and Invoices in currency and in sterling — Foreign 
Exchange Knotty Problems in Book-keeping — Exercises 
and Questions 

In crown 8vo, cloth, 372 pp , 5s. 
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Pitman’s Household Law 


By J. A SLATER, BA., LLB (Loud) 

Of the Middle Temple and North-Eastern Circuit, Bairistcr-at-Law 


The present volume has been prepared upon lines similar 
to those adopted by the author in his successful work on 
" Mcicantile Law.” The treatment of the subject is essen- 
tially popular, and the nature of the information convened is 
such as every householder should be able to satisfy himself 
upon without any considerable amount of rescaich The 
position of the head of a household is considered from the 
moment when he takes upon himself the responsibility of 
establishing a new home, until the time when his affairs have 
to be administered by those who will succeed him A book 
like the present does not attempt to teach a man or woman 
how he or she can dispense with the services of a solicitor 
upon any matters of importance , but it is hoped that it will 
assist the reader in deciding minor difficulties and m the 
apprehension and statement of the case when legal advice is 
necessary. 

In demy 8vo, cloth, 300 pp , net Ss 


Pitman’s Office Desk Book 

“ A vast amount of valuable information set forth clearly and concisclv 
It embraces a numerous variety of matters which the busincs. man would 
otherwise have to seek in different hand-books, for within the sime covers 
we have not only a business compendium, but i guide to the minif»ld brioches 
of commercial law, besides interest tables and a readv reckoner * The Office 
Desk Book * is ananged alphibcticallv , so that it is quite eisv to consult it on 
•anv subject, especially as there is also an index ” — Tnbun 

In awn Svo, cloth, 303 pp., net 2s. Od 
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New Dictionary of the Portuguese 
and English Languages 

Enriched by a large number of technical terms usec^ in 
commeice and industiy, m the aits and sciences, and including 
a gieat variety of expicssions fiom the language of daily life 
Based on a manuscript of Julius Cornet, by H Miciiaelis. 
In two parts Fust pait Poituguese-English Second 
Part English-Poi luguese Special attention has been 
devoted to phrasco’ogy Colloquial, commcicial, and indus- 
trial tcims have been plentifully intioduccd throughout the 
book and nrcgularities m the formation of the pluial and 
m the conjugation of vcibs have been carefully noted. 
Second Edition Two volumes, 15s each net 

Abridged Dictionary of the Portuguese 
and English Languages 

Including Technical Expiessions of Commerce and Industiy, 
of Science and Aits By H Miciiaelis 
The present Dictionaiy is an abridgment of the author's 
largei Portuguese and English Diclionai}', its whole construc- 
tion and pnncipal featuies being the same as those of the 
larger work In two paits I Poi tugucse-English II 
English-Portuguesc Both paits m one vol 
In crown 8vo, cloth 15s net 

Pitman's Dictionary of Commercial 
Correspondence in French, German, 
Spanish and Italian 

PRESS NOTICE 

“ Nine hundred columns are occupied by the dictionary and in an appendiv 
of more than fifty pages we have specimen Jotters dealing with the most 
important phases of commercial life Tliev arc practical models which can 
easily be adapted Care has been taken throughout to give the student the 
essentials of a good style of commercial correspondence in a clear and helpful 
fashion, and as a work of reference the volume is in\ aluablc , Alanehutei 
Com ter 

In demy 8vo, cloth, 502 pp , net 7s 6d 

Pitman’s International Mercantile 
Letters 

Five Volumes 

Enghsh-Fiench, 2s 6d , Enghsh-Geiman, 2s 6d , 
English-Itahan, 3s Od 3 English-Poi tuguese, 3s Gd , 
and English, 2s bd 
In ciown 8vo, each about 250 pp 
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Pitman’s Commercial Correspondence 
and Commercial English 

A new and practical Manual of Commercial Correspondence, 
including about 340 letters 
In crown 8vo, cloth, 272 pp , 2s 6d 

Pitman’s Commercial Correspondence 

in French 

This work gives all the letters of “ Pitman’s Commercial 
Correspondence ” in French, and also contains a List of French 
Commercial Abbreviations, French Coinage, Weights, Mea- 
sures, and other matter of importance to the student of 
Commercial French Notes are added to each letter 
In crown 8vo, cloth, 240 pp , 2s 6d 

Pitman’s Commercial Correspondence 
in German 

In this work all the letters contained m “ Pitman's Commercial 
Correspondence” are translated into German, with useful 
notes at the foot of each letter. It also contains a list of 
German Business Abbreviations, German Coinage, Weights, 

Measures, etc. 

In crown 8vo, cloth, 240 pp , 2s 6d 

Pitman’s Commercial Correspondence 
in Spanish 

Contains a page for page Spanish translation of all the lettcis 
given m "Pitman’s Commercial Correspondence,” with Notes, 
Spanish Abbreviations, Coinage, etc 

In crown Svo, cloth, 240 pp , 3s. Od 

English-German and German-English 
Dictionaiy of Business Words 
and Terms 

A new pocket English-German and German-English 
Dictionary, with a list of Abbreviations in general use, by 
Fritz Hundel, Principal German Master of Pitman’s 
Metropolitan School 

Size 2J by 6$ in , rounded comers, cloth, net 2s. 6d 
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The Theory and Practice 
of Advertising 

By WALTER DILL SCOTT, PhD 

Diteclor of the Psychological Laboratory of North Western 
University, USA 

This book comes from America But it is none the worse 
for that , on the contrary, the admitted supremacy of the 
Americans in the art of advertising gives them a right to assume 
the role of teacher The author of this work has made adver- 
tising the study of his life, and is acknowledged as the one 
authority on the subject in the United States The success 
of the book in America encourages the publishers to anticipate 
a similar welcome for it in this country, not only from the 
advertising, but also from a wider public, for the book is so 
fascinatingly written that it will appeal to many classes of 
readers The following much abridged list of subjects dealt 
with will show the scope of the work Effect of Colours — 
Contrasts Good and Bad — Ease of Comprehension — Law of 
Suggestion-Action Analysed — Choice of Words — Commands 
and Commanders— Illusions of Perceptions— Literature 
and Mental Imagery 

In large crown 8vo, cloth 6s net 

Where to Look 

This work is intended as an easy guide to the contents of 
certain specified books of reference These books are those 
which it is assumed that readers who consult this index either 
have at hand or can easily consult at any club or pubhc 
library The utility of this new work is so obvious that the 
wonder is such an index has never been compiled before In 
addition to the usual books of reference, subjects which are 
not referred to in the ordinary popular annuals, but which 
are likely to present themselves m the course of one’s work, 
are indexed m this book, and the reader is told where the 
required information may be found 

Crown 8vo, limp cloth Price Is net 
\ 


London 

Sir Isaac Pitman & Sons, Ltd, 1 Amen Corner, EC 
Bath and New York 




